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Negligence of Depositor Releases Bank. 


An employer left his employee in full charge of his affairs 
during his frequent and sometimes extended absences, He 
provided his employee with a rubber stamp bearing a re- 
stricted indorsement and authorized her to indorse checks for 
deposit in the defendant bank. The employee, however, was 
never expressly authorized to indorse checks except for de- 
posit, and had no authority to draw checks. 

From time to time the employer held out his employee to 
the bank teller as a trusted person in charge of his business. 
The bank teller knew the nature of the employer’s business 
and that he travelled extensively, necessitating absence from 
his office frequently and for considerable periods of time. 
After several years of employment, the employee obtained 
forty-six checks from an agent of the employer, by represent- 
ing from time to time, between regular accounting dates, that 
the amounts requested were needed for current office expendi- 
tures. 

The checks were made payable to the employer and were 
smal] sums and were drawn over a period of two years. Mak- 
ing no attempt to imitate the employer’s signature, the em- 
ployee indorsed the checks and presented them to the teller, 
who cashed or initialed them, knowing that the employer had 
not indorsed them himself, but believing that the employee 
was acting on his behalf and that the proceeds were to be used 
for his benefit. In a few cases cashier’s checks were obtained 
instead of money. No accountant was ever employed to audit 



























NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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the employer’s books, although an accountant friend of the 
employer was in his office frequently. About two years after 
the employee had cashed the checks received, this accountant 
noticed an alteration in a bank statement which led to the 
discovery of the employee’s defalcations, totaling $46,000, 
only $15,066 of which is involved in this suit. 

The bank was insured against loss due to payment of checks 
bearing forged indorsement, but the discovery of the forgeries 
occurred so long after their perpetration that the bank was 
unable to give timely notice and the insurance company denied 
obligation. 

It was held that the bank teller acted in good faith and 
was justified in believing the proceeds of the checks were to be 
used in the employer’s business and for his benefit. The court 
found that the employer was grossly negligent in handling 
his business affairs, and that his negligence and over-confidence 
in his employee together were responsible for the belated dis- 
covery of her defalcations. Consequently, the employer had 
no cause of action against the bank. Corbett v. Kleinsmith, 
United States Circuit Court of Appeals, Sixth Circuit, 112 
Fed. Rep. (2d) 511. In the opinion, the court said: 


It is well settled that a drawee bank is not contractually liable 
to the payee of a check, in the absence of certification, because there 
is no privity of contract. National Bank of the Republic v. Millard, 
10 Wall. 152, 19 L. Ed. 897; First National Bank of Washington v. 
Whitman, 94 U. S. 343, 24 L. Ed. 229. Appellants do not deny the 
existence of this rule, but contend that a drawee who pays an instru- 
ment upon a payee’s forged endorsement is liable in tort to the payee 
for conversion of the instrument, relying upon Amerton Hotel Corpo- 
ration v. National City Bank, 135 Misc. 793, 239 N. Y. S. 595, and 
Fidelity & Deposit Co. v. Bank of Charleston, 4 Cir., 267 F. 367. 
The view announced in these cases has been repudiated in Michigan 
on the ground that the drawing of a check does not operate as an 
assignment of the drawer’s funds, Lonier vy. State Savings Bank, 149 
Mich. 483, 112 N. W. 1119; Gordon Fireworks v. Capital Nat. Bank, 
236 Mich. 271, 210 N. W. 263; but appellants contend that these 
decisions are not controlling here, because the Bank, through Miss 
Reiman, knew Corbett had not personally endorsed the checks, and, 
consequently, knew or should have known Miss Kleinsmith was mis- 
appropriating Corbett’s funds. We are of the opinion that this fact 
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is insufficient to support appellants’ claim, in view of Corbett’s negli- 
gence, his frequent and somewhat ostentatious expressions of confi- 
dence in Miss Kleinsmith and his known extensive reliance upon her 
to conduct his business. We think the position of appellants is no 
better than it would have been had the loss occurred without fault of 
either party, in which event the Michigan decisions would deny appel- 
lants recovery from the Bank. 

It is true that the payee has been allowed, in Michigan and else- 
where, to recover from the drawee when payment has been made upon 
a forged endorsement of the payee, if the drawee has been put upon 
notice that the proceeds are being misappropriated. McIntosh v. 
Detroit Savings Bank, 247 Mich. 10, 225 N. W. 628; Oklahoma State 
Bank v. Galion Iron Works & Mfg. Co., 8 Cir., 4 F. 2d 337; Bank of 
Hickory v. McPherson, 102 Miss. 852, 59 So. 934; United States 
Fidelity & Guaranty Co. v. People’s Bank, 127 Tenn. 720, 157 S. W. 
414. But this rule cannot be applied to the case at bar, because the 
District Court has found, upon ample evidence, that Miss Reiman 
acted in good faith and was justified in her belief that the proceeds of 
the checks were being used in Corbett’s business and for his benefit. 

Urging that the Bank’s issuance of the cashier’s checks to Miss 
Kleinsmith is analogous to a Bank’s issuance of certificates of deposit 
to an agent who has forged his principal’s endorsement, appellants 
claim the rule of those cases is applicable which permit a payee to 
recover when the drawee knows the agent is converting the payee’s 
funds. We are of the opinion that requests for payment in the form 
of cashier’s checks have no more tendency to notify the drawee of 
misappropriations than do requests for payment in cash. Besides, the 
Court has found, upon sufficient evidence, that the Bank believed the 
proceeds were being used for Corbett’s benefit. 


Authority of Trustee to Exchange Stock of Estate 
for Stock in Consolidated Company | 


A testator authorized reinvestment of securities in four 
specified classifications of securities, and provided that reten- 
tion of investments by the executor and trustee was not au- 
thorized beyond maturity of any such investments and that 
reinvestments in like stock and securities was prohibited. The 
executor and trustee exchanged certain stock of the estate for 
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stock in a consolidated company. The stock received, however, 
did not fall in any of the specified classifications. The merger 
of the corporations was accomplished by the formation of a 
new corporation, but the capital structure of the new and old 
corporations bore no relation to each other. The conduct of 
the industry was subjected to new management and the over- 
head cost of operation was greatly increased, thus exposing 
the new venture to unexpected hazards. 

It was held that the exchange of stock in the consolidated 
company could not be justified as a mere continuation of the 
original investment, and since the stock received did not fall 
in any of the specified classifications, the executor and trustee 
was liable for loss from retention of the new stock as an in- 
vestment of the trust corpus. The exchange of the stock by 
the executor and trustee for the stock in the consolidated com- 
pany could be justified as an administrative function in secur- 
ing greater marketability and a more favorable price for the 
securities than formerly existed. The new stock, however, did 
not fall in any of the classes in which the trustee was author- 
ized by will to reinvest and therefore retention thereof as a 
reinvestment of the trust corpus subjected the trustee to the 
hazard of surcharge. Therefore, he must restore the trust to 
its status quo as of the date of exchange in so far as it was 
disturbed by this transaction. In re Olney’s Estate, Surro- 
gate’s Court Oneida County, 20 N. Y. Supp. (2d) 884. 

Further facts and the reasoning upon which the decision 
was based may be read in the following paragraphs quoted 
from the court’s opinion: 


A previous decree entered upon the decision of this court following 
a trial of the issues raised by objections to the intermediate account of 
the executor and trustee, filed for settlement in this proceeding, was 
modified upon appeal (255 App. Div. 195, 7 N. Y. S. 2d 89) and the 
question concerning the liability of the accountant for the loss occa- 
sioned by the depreciation in value of certain securities of the Revere 
Copper and Brass Company, Inc., received in exchange for stock of the 
Rome Brass and Copper Company, originally owned by the testator 
upon the merger of the latter company with five competing companies, 
was remitted to this court for further proof and decision. 
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James P. Olney, the testator, died on August 15, 1928, survived by 
his widow, since deceased, and two daughters, Florence Lambert and 
Marion Stevens. His will, dated on April 5, 1928, was admitted to 
probate on September 18, 1928, and letters testamentary were issued 
to the accounting representative herein. 

The testator by his will erected a trust for each daughter and her 
children, terminable upon the death of the survivor of the respective 
daughter and her youngest child surviving the testator, with remainder 
to the issue of the named daughter per stirpes. The testator was sur- 
vived by three children of each daughter all of whom are minors and 
are represented in this proceeding by the special guardian. 

At the time of his death, the testator owned two hundred shares of 
7 per cent preferred and thirteen shares of common stock of the Rome 
Brass and Copper Company. 

In the fore part of December, 1928, a proposal to merge the Rome 
Brass and Copper Company with companies manufacturing the same or 
allied lines of fabricated copper products was circularized to the stock- 
holders of the respective companies and was regularly adopted by them. 
The mechanics of the merger was accomplished by the formation of a 
new corporation, originally named the Republic Brass Corporation, 
which was soon thereafter changed to its present name, by which it will 
be hereinafter designated. The companies thus consolidated were the 
Rome Brass and Copper Company, the Baltimore Mill of General Cable 
Corporation, Taunton-New Bedford Brass Company, Dallas Brass and 
Copper Company, Higgins Brass and Manufacturing Company and the 
Michigan Copper and Brass Company. 

By the terms of the merger agreement as adopted, there was re- 
served to the stockholders of the Rome Brass and Copper Company the 
optional privilege of liquidating their stock as follows, viz.: 


“Upon surrender of the 7% preferred stock, receive in exchange for 
each share one share of the 7% preferred stock of the new corporation 
with cumulative dividends from November Ist, 1928, retirable at 
$110.00 per share and cumulative dividends, plus cash equal to the divi- 
dends on the stock from October 1st, 1928 to November Ist, 1928 and 
one Class A stock subscription warrant, entitling the holder thereof to 
purchase one share of Class A stock in the new company at $75.00 up 
to and including December 31st, 1933; 


“or 


“Receive $100.00 face value on 6% bonds of the new company with 
interest accruing from March Ist, 1929, plus cash equivalent to divi- 
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dends on the preferred stock from October Ist, 1928 to March 1st, 
1929 ; “or 


“Upon notice to the company prior to December 12th, 1928, receive 
$110.00 per share and accrued dividends upon final liquidation.” 


For each share of common stock, the owner could receive in ex- 
change $80 face value in either 6% bonds or par value 7% preferred 
stock and one and a half shares of Class A stock and two and a half 
shares of the common stock. 


be bb “PR 


Pursuant to a duly adopted resolution of its trust committee and 
by virtue of the options thus granted, the executor and trustee, upon 
the consent and recommendation of the adult beneficiaries of the trust, 
exchanged the two hundred shares of 7% preferred stock of the Rome 
Brass and Copper Company for two hundred shares of the new pre- 
ferred 7% stock to which was annexed two hundred warrants to pur- 
chase the new Class A stock. For the thirteen shares of the common 
stock, it received one $500 6% bond, one share of the 7% stock with 
warrant attached, nineteen shares of Class A stock and thirty-six 
shares of common stock and received in adjustment of fractional shares 
$594.09 in cash. The proxy authorizing the president of the Rome 
Brass and Copper Company to vote the stock in this estate in favor of 
the merger and the acceptance of the stock exchange feature as above 
related were executed by the executor and trustee on December 8th, 
1928. 

The value of the original stock on or at that approximate date was 
$24,762.50, the preferred having a surrender value of $110 per share 
and the market value of the common being 21214 according to the tes- 
timony of the objectant’s witness, Mr. Kennedy, based upon sales on 
December 6, 11, 15 and 21, 1928. The same witness testified that the 
value of the new securities immediately after the merger in December, 
1928, was approximately as follows: 


-_ -_ poe er 


$500.00 First Mortgage 6% bond @ $100.00... $ 500.00 
201 shares 7% preferred @ $100.00.............. ccc eceeeseeeeeeees 20,100.00 
ny RNIN U ES IE IN ooo ao oc coscocau pe cticenasaeccniaccunsedeesendsbuvcbadeess 3,015.00 
Nn RUIN ND chi sicscisetisnapisnrracsnneviincinedennsisncnsinibebnatie 1,596.00 
Se RROD CONNIE GD BEY... .0sssnsscreroserscncsevesnssrsssersensvteveseons 1,494.00 


Cash received for fractional shares.................ccccccssseeeecceeeeeeee 


$27,399.09 





The value of the new securities was fixed by stipulation as of the 
date of their receipt in February, 1929, and as of October 1, 1932, the 
final day embraced within the accounting period, respectively as 
follows : 
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Market Market 
Feb. Oct. 1 
1929 Value 1932 Value 






Republic Brass Corp. 
$500 Ist Mge. 6% Bonds 102-% $ 514.37 










201 shs. Pfd. 100 20,100.00 
201 Warrants 15 3,015.00 
19 shs. Class A 90 1,710.00 
36 shs. Common 42 1,512.00 






$26,851.37 







Changed to: 

Revere C. & B. Inc. 

$500 1st Mge. 6% Bond 66 $330.00 

201 shs. Pfd. 25 5,025.00 

201 Warrants oe 
19 shs. Class A 10 190.00 






36 shs. Common 












$5,689.00 

The objections to the account, filed by the special guardian on be- 
half of the infant remaindermen, in so far as they pertain to the issues 
here presented, are as follows: 

“IX. That said Special Guardian, your petitioner, objects to 
the items set forth on the fifty-third typewritten page of said account, 


as follows: 













201 shs. Revere Copper & Brass 7% Prf. stock...............005 $20,100.00 
201 rts. to purchase Class A stock Revere Copper & Brass 3,015.00 
19 shs. Revere Copper & Brass Class A stock...............000 1,710.00 
36 shs. Revere Copper & Brass common stock...............005 1,512.00 









and this objection is made upon the ground that the above-listed stocks 
and rights to purchase stock were issued and acquired on or about 
February 8, 1929, and after the death of said testator, James P. 
Olney, and were no part of the estate of said James P. Olney, deceased, 
and that the reception and subsequent retention of said stocks and 
rights to purchase stock by said executor was not permissible by law 
and was expressly prohibited by the Will of said testator, James P. 
Olney.” 

It is argued on behalf of the accounting representative that the 
exchange of the securities was amply justified by subsequent events 
and in the exercise of reasonable care and prudence and good business 
judgment. Further, that the right to make the exchange was specifi- 
cally authorized by the terms of the decedent’s will. 
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The exhaustive inquiry and research made by the trust officer of 
the fiduciary as to the merits of the proposed merger and the exchange 
of securities prior to his recommendation that the trust committee au- 
thorize the same, precludes any inference of negligence or failure to ex- 
ercise that degree of care and prudence with which a representative js 
charged in the management of an estate or trust, in so far as that phase 
of this controversy is concerned. 

The exchange could be amply justified upon the facts here pre- 
sented, as an administrative function in securing greater marketability 
and a more favorable price for the securities than formerly existed, 
whether or not the reinvestment of the trust corpus in non legals was 
authorized in the trust investment. Stark v. National City Bank, 278 
N. Y. 388, 402, 16 N. E. 2d 376, 123 A. L. R. 99. However, in the 
absence of some provision in the will to the contrary, the retention of 
the Revere securities as a reinvestment of the trust corpus hazarded a 
surcharge in the event of depreciation or loss (Decedent Estate Law, 
§ 111; Personal Property Law, § 21; Matter of Cady’s Estate, 211 
App. Div. 373, 375, 207 N. Y. S. 385; Costello v. Costello, 209 N. Y. 
252, 260, 261, 103 N. E. 148; Mills v. Bluestein, 250 App. Div. 440, 
443, 294 N. Y. S. 186); and the fact of retention, at least up to the 
date of this accounting, identifies the transaction as a reinvestment. 

The Revere securities were concededly non legals. Exoneration 
from liability on the part of the accountant for the loss occasioned by 
their retention must therefore proceed from the trust indenture. Under 
the laws in force at the time the instant will was executed, the testator 
had the right to dictate the manner and type of securities in which the 
trust corpus should be invested. The trustee’s discretion in the matter 
of investment could be restricted or unlimited. He could absolve the 
trustee from any and all liability by an exculpatory clause in his will. 
Matter of Reid, 170 App. Div. 631, 634, 156 N. Y. S. 500; Denike v. 
Harris, 84 N. Y. 89, 94. 

The provisions of the will referable to the investment of the trust 
corpus are as follows: 

“J. Tenth: During the terms of trusts hereinbefore created, my 
executor and trustee, or its successor, shall hold and manage the estate 
of each of said trusts and collect the incomes and proceeds thereof. 
The executor and trustee, or its successor, shall have power, except as 
hereinafter otherwise provided, to keep the real property rented, the 
buildings thereon insured and in repair, to pay the taxes thereon until 
sold, to have full power to sell and to convey any and all of said real 
property and to execute and deliver all papers necessary to such sale, 
to sell and assign any of the property of my estate or of these trusts of 
whatever sort or nature and to execute and deliver any and all papers 
necessary to such sale. Said executor and trustee, or its successor, may 
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sell any part of the trust estate, real or personal, at any time in its dis- 
cretion, at public or private sale, for cash or on credit, and on such 
terms as it shall deem proper and such powers may be exercised by said 
executor and trustee for the purpose of making a division of the prop- 
erty of said trusts upon the final distribution thereof. I hereby author- 
ize my executor and trustee, upon any sale of any of my estate or of the 
trust property, to invest and reinvest the proceeds of such sale subject 
to the limitations hereinafter mentioned. I hereby direct that the 
securities in which my executor and trustee shall invest and reinvest the 
funds of my estate must be in either of the following four classes. 

“Class One. Such guaranteed mortgage bonds or notes as are le- 
galized for Savings Bank investments in the State of Maine by the laws 
of that state, referring to Section 27 of Chapter 144 of the Public Laws 
of 1923 as amended in 1927 by Subdivision XVII. 

“Class Two. Such securities or investments in which trustees are 
authorized to invest trust funds under the laws of the State of New 
York. 

“Class Three. Securities or investments in which Savings Banks 
organized under the Laws of the State of New York are permitted to 
invest their funds. 

“Class Four. Securities or investments in which National Banks 
are authorized to invest trust funds in their possession. 

“The limitations on investments in the last three classes above men- 
tioned are that investments shall not be made in mortgage bonds or 
certificates of a mortgage company, except as such bonds or certifi- 
cates are issued with the following conditions existing: 

“(a) An outside trustee, such trustee either a Trust Company or a 
National Bank. 

“(b) A guaranteed title policy. 

“(c) A guarantee of payment of principal and interest by some 
responsible Surety or Guaranty Company. 

“2. I direct my executor and trustee as soon as it reasonably can 
be done to invest about one-fourth of the trust funds in liquid, mean- 
ing marketable and readily salable securities, which may qualify under 
either Class Two, Class Three and Class Four, hereinbefore men- 
tioned. . . . . 

“3. It is recognized that the large part of my investments at this 
time and probably at the time of my death are in mortgage bonds or 
mortgage notes which will not qualify under either the marketable or 
non-marketable classes as herein defined, and so as to avoid sacrifice, as 
it will take, in some cases, a good many years for many of such secu- 
rities, or those which may be taken in place thereof, or any reorganiza- 
tion, extension or refinancing of the companies which issued the same or 
which may succeed, to mature and be collected and thus be invested as 
















594 THE BANKING LAW JOURNAL 
herein directed, I direct that my executor and trustee may retain such 
securities in their form to such times, and no longer, as they may be 
able to dispose of or collect same without unnecessary sacrifice. In 
other words, reinvestment is prohibited in any such securities or stocks 
as are referred to in this paragraph... . 














“4, Said executor and trustee, or its successor, is authorized to de 
termine as to every sum received whether the same is principal or in- 
come, or what part thereof is principal or income, and as to every 
expense or disbursement incurred or made by it, whether the same shall 
be borne by principal or income, or in what shares by each. I direct 
that the executor’s and Trustee’s decision as to every such matter shall 
be final and conclusive. J direct that my executor and trustee, except 
as referred to in the last paragraph on page 13 hereof, so long as it 
deems it advisable and advantageous to my estate, can retain in whole 
or in part any investments which I may own or possess at the time of 
my death in any company, also any promissory notes or other interest 
bearing or dividend paying securities which I may then own or hold, 
and the retention of the same as part of the funds of my estate or the 
trusts is to be considered proper if deemed advisable by it. In such 
event I hereby exonerate my executor and trustee for any loss or re- 
sponsibility to my estate or to the beneficiaries of the trusts that may 
be occasioned by such retention. Such retention is not authorized be- 
yond the maturity of any of such investments retained and reimvest- 
ments im like stocks and securities is prohibited. Reinvestment being 
limited to the four (4) classes hereinbefore stated.” (Numerical num- 


bering of paragraphs for the purpose of reference herein and italics 
mine. ) 

































































The testator was a prominent lawyer and an astute business man. 
His will is a mute tribute to both qualities. Its precise language and 
appropriate legal phraseology denote painstaking care and careful 
thought in its preparation. It was drawn in that period of our eco- 
nomic history which witnessed business expansion on a tremendous 
scale. That the mind of the testator more accurately mirrored im- 
pending events in the financial world than did those of the majority of 
indivduals is clearly portrayed by the specific limitation imposed by 
him upon the discretionary authority delegated to his executor and 
trustee in the matter of investments. 

In the selection of his executor and trustee, the testator chose the 
institution with which he had been connected for many years. This in 
itself demonstrates the implicit confidence he had in the honesty and in- 
tegrity of its officers with many of whom he had been closely associated 
as a member of the trust committee. Further evidence of the high re- 
gard he had for the institution thus selected exists in the delegation to 
it of the unlimited discretion and authority to finally decide any ques- 
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tion relating to the apportionment of the accruals and income of the 
trust as between the cestui que trust and the remaindermen. Likewise 
the allocation of the cost and expense of administering the trust as 
between corpus and income was final. The single exception to this 
broad broad grant of power relates to the investment and reinvestment 
of the trust corpus. Significant also is the restricted scope of the 
exculpatory clause which is limited to any loss resulting from the reten- 
tion by the trustee of the securities originally owned by the testator. 
It is elementary that the acceptance of the trust imposes the correla- 
tive duty of obedience to its expressed mandate, and if the sanctity of 
testamentary disposition is to be preserved, the plain and unequivocal 
language of testators must be respected. 

In applying the standards of conduct attributable to trustees as the 
measure of responsibility, it should be observed that the will was drawn 
by an experienced lawyer and that the words used must be accorded 
“their usual and accepted meanings without enlargement and without 
restriction (Overheiser v. Lackey, 207 N. Y. 229, 233, 100 N. E. 738, 
Ann. Cas. 1914C, 229; Adams v. Massey, 184 N. Y. 62, 70, 76, N. E. 
916), and when particular or technical terms are used, particular or 
technical interpretations or construction follows as of course, in the 
absence of all clear intent to the contrary. Matter of Catlin, 97 Misc. 
223, 227, 160 N. Y. S. 1034. We must also keep in mind that no words 
used by the testator should be cast aside as meaningless, but that effect 
must be given, if possible, to every word and provision. Roseboom v. 
Roseboom, 81 N. Y. 356; Matter of Briggs, 180 App. Div. 752, 168 
N. Y. S. 597; Matter of Hemstreet, 101 Misc. 340, 167 N. Y. S. 1016; 
Kent v. Fisk, 151 App. Div. 279, 186 N. Y. S. 762.” Matter of Bar- 
rett’s Estate, 141 Misc. 637, 638, 253 N. Y. S. 658, 660. 

It is not therefore within the province of either the trustee or the 
court to enlarge upon the grant of discretion delegated to the repre- 
sentative. 

The primary question to be determined is whether the Revere secu- 
rities received in exchange for the Rome Brass and Copper Company 
stock constituted an investment in a new enterprise or a continuation 
of the original. 

In Mertz v. Guaranty Trust Co. 247 N. Y. 137, 159 N. E. 888, 
890, 57 A. L. R. 1114, the late Justice Cardozo, then Chief Judge of 
the Court of Appeals of this state, in writing for the unanimous court, 
summarized a correlation of the rules and principles of law applicable 
to this question in the following words: ‘The case comes down to this: 
A trustee is without authority to invest in the shares of a business cor- 
poration, or even to continue such an investment made by another, un- 
less authority so to do is conferred by the creator of the trust. Per- 
sonal Property Law, § 21 (Consol. Laws, c. 41) ; Decedent Estate Law, 








596 THE BANKING LAW JOURNAL 


§ 111 (Cons. Laws, c. 13) ; King v. Talbot, 40 N. Y. 76; Perry, Trusts, 
§§ 454, 456. The creator of this trust did confer authority, and indeed 
imposed a duty, to continue the investment in the shares of a specified 
corporation so long as they continued, though even then authority to 
vary the investment might exist in the face of an emergency. Perry, 
Trusts, §§ 460, 466. He did not impose a duty, even if we could find 
that he conferred authority, to retain through every transmutation of 
form and substance whatever shares might thereafter be offered as a 
substitute. We do not need to determine at this time whether a sale of 
the substituted shares would always be a duty either immediate or un- 
qualified. Support is not lacking altogether, for the view that the duty 
to call in an investment no longer appropriate is not always coextensive 
with the liability growing out of an investment unlawful in its origin. 
Matter of Chapman, 1896, 2 Ch. 763, 767; Costello v. Costello, 209 
N. Y. 252, 103 N. E. 148; Matter of Wotton, 59 App. Div. 584, 587, 
69 N. Y. S. 753; Id., 167 N. Y. 629, 60 N. E. 1123; cf. Perry, supra.” 

The merger in the instant case was accomplished by the formation 
of a new corporation. It acquired the assets and franchise of the com- 
ponent companies by purchase and the fact that payment was made in 
the securities of the new corporation does not thereby change the na- 
ture of the transaction. The capital structure of the two corporations 
bore no relation to each other. The Rome Brass and Copper Company 
was capitalized as follows: thirty thousand shares 7% cumulative pre- 
ferred, par one hundred dollars, and seventy thousand shares common, 
par value one hundred dollars. The balance sheet on July 14, 1928, 
showed a surplus of $6,300,970.37, of which $1,566,850.26 was capital 
appreciation. The capital structure of the Revere Brass and Copper 
Company as of the date of the first balance sheet appears in Exhibit 
No. 19 of the record. 

The conduct of the industry was subjected to new management and 
the overhead cost of operation was greatly increased. The conclusion 
reached in Mertz v. Guaranty Trust Co., supra, is poignantly appli- 
cable: “Here the investment is radically different. The change of iden- 
tity has relation not to form only, but to substance. The tale is only 
partly told when we say that the consolidated corporation is a new 
juristic person. It is that, but it is something more. The shares have 
been issued in new proportions and classified in new ways, as common 
and preferred. The old investment has been subordinated to alien pri- 
orities. The ancient venture has exposed itself to strange and unex- 
pected hazards.” 


As finally resolved, it is not the exchange that is seriously chal- 
lenged, nor the business acumen, prudence and care of the trustee in 
making it, but rather the authority of the trustee to retain the secu- 
ritics of the Revere Copper and Brass Company, Inc., as an investment 
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of the trust corpus. In respect to the latter proposition, the question 
of loss to the estate is in a sense academic, as the right to enforce com- 
pliance with the expressed mandate of the will exists independent of the 
element of loss. The testator authorized reinvestment in four specified 
classifications of securities, in none of which did the Revere securities 
qualify. In paragraph designated “4” herein, this limitation was fur- 
ther emphasized both by the restricted scope of the exculpatory clause 
and the imputed liability in the event of the violation of the direction 
that “Such retention is not authorized beyond the maturity of any of 
such investments retained and reinvestments in like stock and securities 
is prohibited.” Therefore, if under the circumstances a loss has re- 
sulted, which does not here appear, it is the responsibility of the trus- 
tee. Adair v. Brimmer, 74 N. Y. 539; Matter of Hall, 164 N. Y. 196, 
58 N. E. 11; Costello v. Costello, supra; Villard v. Villard, 219 N. Y. 
482, 492, 114 N. E. 789; Matter of Cady’s Estate, supra; Matter of 
Trimbley’s Estate, 151 Misc. 37, 271 N. Y. S. 703. 

The final question for consideration is the date on which the value 
of the securities should be computed in determining the amount neces- 
sary to restore the trust to its status quo as of the date of the exchange 
in so far as it was disturbed by this transaction. The proxy authoriz- 
ing the stock of the Rome Brass and Copper Company in this estate to 
be voted in favor of the merger and the notice of acceptance of the 
stock exchange feature provided by the merger agreement were exe- 
cuted by the proper officers of the executor and trustee pursuant to 
the resolution heretofore noted and mailed on or about December 8, 
1928. This act upon the part of the trustee set into operation a series 
of events which without the intervention of some further act on their 
part would automatically result in the consummation of the exchange. 
The acts of endorsing the securities and delivery were clerical in their 
nature. It is therefore on that date that the new investment must be 
considered to have been made and thus the value of the Rome Brass 
and Copper Company stock on that day determines the amount which 
must be restored to the estate by the accountant. Mertz v. Guaranty 
Trust Co., supra; Matter of Rolston’s Estate, 162 Misc. 194, 294 
N. Y. S. 112. 

The computed value of the securities on December 8, 1928, was 
$24,762.50. From this amount must be deducted the sum of $594.09 
cash received in adjustment of fractional shares. ‘The trustee is ac- 
cordingly directed to restore to the corpus of the respective trusts the 
proportionate share of each in the sum of $24,168.41, and is entitled 
to recoup its loss, if any, to the extent of the value of the Revere secu- 
rities received on the exchange, except that this estate is entitled to the 
profit, if any, realized on the sale. Surrogate’s Court Act. § 265. 

The decision in Stark v. National City Bank, 278 N. Y. 388, 16 
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N. E. 2d 376, 123 A. L. R. 99, is stressed by the accountant as an au- 
thority to the contrary of the conclusion here reached. However, the 
facts are not analogous. In the instant case, it is not the exchange that 
offended the expressed mandate of the will, but the exchange only as it 
acquired the character of an investment. Had the Revere securities 
been sold within a reasonable time after receipt, obviously the exchange 
would have assumed the character of an administrative function and 
under the facts here disclosed would be a valid exercise of the executor’s 
inherent authority in the administration of the estate. Furthermore, 
the issue involved in the Stark case concerned the liability of third par- 
ties who participated in the transaction involving the exchange, to the 
administrator of the estate. The relative relationship of the parties 
was wholly distinct from that existing between the litigants before this 
court. 
Decreed accordingly. 


Check Payable to Fictitious Payee 
An indemnity company entrusted its adjuster with a book 


of draft forms and authorized him to draw a draft for $6,000 
in settlement of a particular claim. The adjuster, however, 
drew a draft on the company for $6,000 payable to the order 
of the claimant, without ever intending to deliver the draft to 
the payee. He then indorsed the name of the payee upon the 
draft and had one of his employees indorse and list it for 
deposit in the employee’s account. 

The adjuster explained to the bank that he was collecting 
the draft at the payee’s request, because he had handled the 
draft and the payee had no bank account or any means of 
collecting the money. Since the adjuster had previously done 
business with the bank, he was known to some of its officers 
and to the teller who received the draft in question for col- 
lection. The teller entered the amount in the employee's 
deposit book with the understanding that no part of the 
money could be had until the draft was collected in New 
York. The bank indorsed the draft: “Pay to the order of any 
Bank, Banker or Trust Company, Prior restrictive indorse- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §587. 
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ments guaranteed,” and forwarded it through another bank 
for collection. 

Immediately after the employee made the deposit, he drew 
a draft for $5,900 on his bank, payable to the order of the 
adjuster, with the understanding that the employee was to 
receive $100 as compensation for his services in the transac- 
tion. About seven days later the adjuster collected the $5,900. 
Some months later, the indemnity company discovered the 
adjuster’s fraud and demanded repayment from the bank but 
was refused. The indemnity company was then reimbursed 
by a surety company under an indemnity contract covering 
loss by forgery of employees, whereupon the indemnity com- 
pany assigned to the surety company its right against the 
bank. The surety company then brought suit as assignee to 
recover from the bank. 

It was held that the adjuster’s intention not to deliver the 
draft to the payee made it payable to a fictitious payee and, 
in legal effect, to bearer. Since the draft was payable to 
bearer there could not be any recovery on the theory of pay- 
ment under mistake of fact. Inasmuch as the adjuster had 
the authority to draw and deliver a draft for $6,000 in settle- 
ment of a particular claim, the indemnity company is bound 
by his act, even though it was an abuse of his authority. The 
court said that “conferment of a limited power upon an agent 
cannot be an absolute guarantee against abuse.” Since the 
bank exercised all the care that could reasonably be required 
under the circumstances, it could not be held liable. Hartford 
Accident & Indemnity Company v. Fifth-Third Union Trust 
Company, United States Circuit Court of Appeals, Sixth 
Circuit, 111 Fed. Rep. (2d) 762. The decision reads, in part, 
as follows: 







































Appellant does not contend that the Phoenix Company was a 
holder in due course, nor does it assert any right arising out of appel- 
lee’s endorsement. Its claim is based solely upon the equitable duty to 
refund money paid under mistake of fact. Appellee assails this claim 
by asserting that Smith’s intention not to deliver the draft to Keniston 
made it payable to a fictitious payee and, in legal effect, to bearer. 
Inherent in this position is the assumption that there can be no recov- 
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ery on the theory of payment under mistake of fact if the draft is 
payable to bearer, because retention of the money is not inequitable. 
Brannon’s Negotiable Instruments Law, Sixth Edition, 331. See 
Hackensack Trust Co. v. Hudson Trust Co., Sup. Ct., 189 N. Y. S. 36, 
affirmed, 207 App. Div. 897, 202 N. Y. S. 928. 

If the draft in question is payable to bearer, it is because Smith 
is its drawer, or because his intention is imputed to the Phoenix Com- 
pany, though it is urged that his special authorization was only to 
draw a draft payable to Keniston in settlement of his claim. Section 
9(3) of the Negotiable Instruments Law [Ohio General Code, 
§ 8114(3) ] provides that “The instrument is payable to bearer . . 
3. When it is payable to the order of a fictitious or non-existing per- 
son, and such fact was known to the person making it so payable.” 
Appellee contends that, under the only construction permitted by this 
language, the knowledge and intention of Smith controls. Had Smith 
been authorized to draw generally upon the Phoenix Company, or 
had he added to his signature as drawer a designation of agency, au- 
thority is ample that his intention would control. See Snyder v. Corn 
Exchange Nat. Bank, 221 Pa. 599, 70 A. 876, 128 Am. St. Rep. 780; 
Childs v. Empire Trust Co., 2 Cir., 54 F. 2d 981; American Hominy 
Co. v. Nat. Bank of Decatur, 294 Ill. 223, 128 N. E. 391. See also 
Brannon, op. cit., 214; 30 Yale Law Journal 297. There is some 
difference of opinion as to whether an agent, who has some, but not 
general, authority to draw upon his principal, may, without express 
authorization, make an instrument payable to bearer by naming a 
fictitious payee. Bartlett v. First Nat. Bank, 247 Ill. 490, 93 N. E. 
337; American Hominy Co. v. Nat. Bank of Decatur, supra; United 
States Cold Storage Co. v. Central Mfg. Dist. Bank, 343 Ill. 503, 175 
N. E. 825, 74 A. L. R. 811; Brannon, op. cit., 215; 30 Yale Law 
Jour. 297. 

If Smith’s intention did not make the draft payable to bearer, it 
would follow that the endorsement of Keniston was a forgery and ap- 
pellant, as assignee, could recover, under the general rule that a drawee 
has a right to the return of money paid when the payee’s endorsement 
is forged. But this rule obviously is not applicable when the instru- 
ment at its inception is payable to bearer, and it is so payable when 
the drawer knowingly names a fictitious or non-existent person as 
payee and is responsible for negotiation. 

It is undisputed that Smith had authority to draw and deliver a 
draft for $6,000 in settlement of Keniston’s claim, and we are of the 
opinion that the Phoenix Company is bound by his act. In Snyder v. 
Corn Exchange Nat. Bank, supra, 221 Pa. at page 605, 70 A. at 
page 878, 128 Am. St. Rep. 780, concerning a general agent who had 
drawn checks payable to persons not intended to receive them, the 
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Court said: “By conferring this general power upon Greenfield, the 
appellant made it possible for him to abuse it, and, having been abused 
by him, the principal now asks that another, the bank which innocently 
paid the checks, and not he, shall bear the consequences of the fraud 
of the agent whom he trusted.” We are of the opinion that conferment 
of a limited power upon an agent cannot be an absolute guarantee 
against abuse. In the light of the fact that Smith was known to appel- 
lee as a lawyer of integrity, who had represented the Phoenix for many 
years in the important matters of investigating, settling and defend- 
ing claims, it could not have been expected to sense the suggested limi- 
tation upon his power. Litchfield Shuttle Co. v. Cumberland Valley 
National Bank, 134 Tenn. 379, 183 S. W. 1006; Coggill v. American 
Exch. Bank, 1 N. Y. 113, 49 Am. Dec. 310. Negotiable Instruments 
Law, § 65. 

Appellant relies upon Hartford Accident & Indemnity Co. v. The 
First National Bank, 11 O. O. 329 (Ohio Court of Appeals, Hamilton 
County), a case arising out of another fraud perpetrated by Smith, 
similar to the case at bar. There was substantial evidence in that case, 
however, that the collecting bank had not exercised reasonable care, 
and the Court, sitting without a jury, found that it would be inequi- 
table, under those circumstances, to permit the bank to retain the 
money received. In the case at bar, the District Court, upon substantial 
evidence, found that appellee exercised all the care that could reason- 
ably be required under the circumstances. We agree with its conclu- 
sion that appellee’s retention of the proceeds of the draft is not 
inequitable. 

Judgment affirmed. 


Security for Deposits Made by Postal Savings 
System 


Since 1911, upon application of the Woodlawn Trust and 
Savings Bank, an Illinois banking corporation organized in 
1905, the Trustees of the Postal Savings System had caused to 
be deposited in the bank postal savings funds. To secure the 
repayment of these funds the bank had from time to time 
turned over and delivered to the Treasurer of the United States 
various bonds which were part of its assets. 

In 1982 the State Auditor of Public Accounts found the 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §393. 
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bank’s capital impaired, and appointed a receiver. The bank 
has been in liquidation ever since. On the date of its closing 
the bank held deposits to the amount of $454,793, as a deposi- 
tory of postal savings funds. To date the bank has paid 30 
per cent to the depositors. On October 28, 1935, suit was 
instituted by the receiver of the bank against the Postmaster 
General, the Secretary of Treasury, and the Attorney General, 
as Trustees of the Postal Savings System, and the Treasurer 
of the United States, as Treasurer of the Postal Savings Sys- 
tem, in their official capacities, to recover certain described 
bonds, in the aggregate amount of $457,500, pledged by the 
bank to secure the deposit of the United States Postal Say- 
ings Funds, and to recover proceeds of redemption of certain 
pledged bonds and interest. 

The District Court concluded as a matter of law that the 
bank had no power to pledge any of its assets to secure depos- 
its of postal savings funds and that the pledge taken by the 
trustees was ultra vires and void, and contrary to the public 
policy of the State of Illinois. The court also held that the 
United States were not necessary and indispensable parties. 

On appeal, however, it was decided that the court was 
without jurisdiction to grant relief, since the postal savings 
deposit in the bank at the time of its closing was a Govern- 
ment fund, and the action brought was not against the United 
States but against the custodians of the fund which they con- 
trolled under the mandate of Congress. In the light of the 
doctrine recently expounded by the United States Supreme 
Court in the Waterways cases, 60 Sup. Ct. Rep. 646 (pub- 
lished in the June, 1940, issue of the Journal, page 372), the 
court said that for all practical purposes the postal savings 
fund belonged to the United States, even if, strictly speaking, 
it was not public moneys. Obviously, therefore, the United 
States must be necessary parties to this suit. Farley v. Albers, 
United States Court of Appeals for the District of Columbia, 
112 Fed. Rep. (2d) 401. The opinion of the court reads as 
follows: 


The Postal Savings System was established by Act of Congress 
of June 25, 1910, 36 Stat. 814, 39 U. S. C. A. §§ 751-769. By its 
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provisions the Postmaster General, the Secretary of the Treasury, and 
the Attorney General were constituted trustees for control, supervi- 
sion, and administration of the postal savings depository offices and 
the funds received there as deposits. The Act requires the trustees 
to make a comprehensive report to Congress at each session; gives 
the franking privilege for all pertinent mail; provides for deposits and 
issuance of pass books at post offices designated by the Postmaster 
General; provides for 2 per cent interest (since reduced to the figure 
allowed by the Federal Reserve Board for time deposits) ; and pro- 
vides for withdrawals by depositors. 

39 U.S. C. A., § 759, authorizes deposit of savings funds in solvent 
state and national banks, and requires that, to insure prompt pay- 
ment, the trustees take from such banks security in public bonds or 
other securities authorized by Act of Congress or supported by the 
taxing power, as the Board may approve. The same section further 
provides: “When, in the judgment of the President, the general wel- 
fare and interests of the United States so require, the board of trustees 
may invest all or any part of the postal savings funds, except the 
reserve fund of 5 per centum herein provided for, in bonds or other se- 
curities of the United States.” 

Section 760 permits depositors to purchase United States bonds 
by surrendering their deposits. Section 761 permits the trustees to 
notify the Secretary of the Treasury whenever they have funds for 
investment and in such case to invest in Government bonds subject to 
call. Section '762 provides for keeping deposits separate from other 
postal funds and makes the bonds of postal employees and the statutes 
relating to the safekeeping of postal receipts applicable. Section 765 
extends to savings funds all the safeguards provided for the protection 
of public moneys and all statutes relating to embezzlement. Section 
766 pledges the faith of the United States to the payment of deposits 
with accrued interest. 

Taken as a whole, the system constitutes a part of both the postal 
and fiscal operations of the Government. Profits are treated as postal 
revenue, and the fund is held in reserve for emergency use of the Gov- 
ernment and to facilitate Government refinancing operations by the 
purchase of Government bonds. It is safeguarded as other public 
moneys, and the obligation to the depositors is the pledge of the 
United States. 

When the case was submitted, we withheld decision pending appeals 
in the Supreme Court in the cases of Inland Waterways Corporation 
v. Hardee, and companion cases, 69 App. D. C. 268, 100 F. 2d 678. 
Those cases involved national bank assets pledged to secure deposits 
made by agencies or corporations of the Government, and it was 
thought the decisions there would be conclusive here. In all four cases, 
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we had held on the authority of Texas & Pacific Ry. v. Pottorff, 29] 
U. S. 245, 54 S. Ct. 416, 78 L. Ed. 777, and Marion v. Sneeden, 29] 
U. S. 262, 54 S. Ct. 421, 78 L. Ed. 787, that the pledge was illegal. 
In both the latter, and also in Lewis v. Fidelity & Deposit Co., 292 
U. S. 559, 54S. Ct. 848, '78 L. Ed. 1425, 92 A. L. R. 794, the Supreme 
Court had said that a national bank had no power to make any pledge 
to secure deposits, except those specifically provided for by Acts of 
Congress. But in deciding the Waterways and the other cases,'—in 
none of which there was shown a specific Act permitting the pledge,— 
the Supreme Court held, as we read the opinion, that the long con- 
tinued practice of public officers in requiring pledges for federal funds, 
with the knowledge and acquiescence of the Comptroller of the Cur- 
rency, was sufficient to create the power. In the light of this doctrine, 
we should have no trouble in declaring the pledge here valid, even in the 
absence of a federal statute authorizing it, if the bank involved were a 
national bank. But to apply the rule in the case of a state bank, where 
the Supreme Court of the State has held that its own banks are without 
power to make the pledge,” will be going a step further than we think 
is permissible even under the broad doctrine of the Waterways cases. 
For it is well established in Illinois that a corporation organized under 
its laws has only such powers as are expressly granted or as are neces- 
sarily implied from the specific grant, and likewise that the enumera- 
tion of granted powers implies exclusion of all others.’ And we are 
admonished in the opinion in the Pottorff case—which we are told 
is still to be accepted as the law—that Congress cannot make valid a 
pledge by a state bank where the power is lacking under its charter or 
the laws of the state.* 

Nor do we think we are much helped in this aspect of the question 
by the provisions of the Federal Reserve Act® authorizing membership 
of state banks. For the Act is careful to preserve the distinction be- 
tween banks created by Congress and those created by state law. A 
review of the entire Act indicates that Congress, in providing for mem- 
bership of state banks, confined itself to applying certain limitations 
and not to granting additional powers. See 12 U. S.C. A. §§ 321-338, 
371-378. Section 330 provides that any bank becoming a member of 
the Federal Reserve System shall retain fully its charter and statutory 
rights as a state bank and may continue to exercise all corporate pow- 


1Inland Waterways Corp. v. Young, 60 S. Ct. 646, 84 L. Ed. —, March 25, 1940.. 


2People ex rel. Nelson v. Wiersema Bank, 361 Ill. 75, 197 N. E. 537, 101 
A. L. R. 501. 


3 See the Wiersema case, supra, 361 II]. at page 87, 197 N. E. at page 542, 101 
A.L. R. 501. 


4291 U. S. at page 257, note 11, 54 S. Ct. at page 416, 78 L. Ed. 777. 


5Act of Dec. 23, 1913, c. 6, § 9, 38 Stat. 259, 12 U. S. C. § 321 et seq, 19 


U.S. C. A. § 321 et seq. 
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ers granted by the state in which it is created. When a state bank 
enters the Federal Reserve System, it becomes subject to certain restric- 
tions and obtains certain privileges, but its powers are still derived 
from the state. Among others, it has the privilege of becoming a de- 
pository of public money ; of being employed as a financial agent of the 
Government ; and of performing all reasonable duties as depository or 
financial agent.’ But the committee reports and the debates in Con- 
gress on the amendment granting these privileges clearly indicate that 
it was not intended to confer new corporate powers. House Report 
592, 70 Cong. Ist Sess.; Senate Report 961, id., 69 Cong. Rec. 3306, 
7501. So that neither in the Federal Reserve Act nor in the Postal 
Savings Act is there anything which we can read as adding to or en- 
larging the corporate powers of state banks beyond those of the statute 
of their creation. 

Some weight, it is quite true, may properly be given to the argu- 
ment that a long continued practice, pursued with the knowledge of the 
Illinois Auditor of Public Accounts—an office which, we assume, corre- 
sponds with that of Comptroller of the Currency—established a usage 
which in itself created the power to pledge. This reasoning, as we 
have seen, was accepted in the Waterways cases. The difficulty here, 
if there is difficulty, is that the Illinois Court has decided the contrary 
of this.’ And what, perhaps, is more to the point, the agreed facts 
fail to show how many—if any—other banks had been pledging assets 
for postal savings since 1911. The only evidence of a usage is that in 
1937, five years after the bank’s closing, 24 out of 500 solvent Illinois 
state banks had made pledges of the same nature. In these circum- 
stances, we prefer to place our decision on what we regard as firmer 
ground, that is to say, on the ground that the deposit in this case was 
money of the United States, or at least money in which the United 
States have an interest, and the loss of which must be assumed and dis- 
charged by the United States, and that in consequence thereof the 
United States are indispensable parties. 

Enough has been said of the facts to indicate that the deposit in 
appellee’s bank at the time of its closing was a Government fund placed 
there by its statutory custodians which they could withdraw and dis- 
burse only according to authority granted to them in the statutes. 
The pledge, too, was taken by authority of Congress, with the express 
purpose that the deposit should be secured against loss. If it con- 
sisted of “public moneys,” there could be no question that the United 
States would be necessary parties to this suit. But even if it was not 
public moneys, strictly speaking, it certainly was, as the Supreme 


6 Act of May 7, 1928, c. 507, 45 Stat. 492, 12 U. S.C. A. § 332. 


7 People ex rel. Nelson v. Wiersema Bank, 361 Ill. 75, 197 N. E. 537, 101 
A. L. R. 501. 
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Court said as to the deposits in the Waterways cases, for all practical 

purposes money belonging to the United States. In this view, obyi- 
ously the present suit is against the trustees and the Treasurer of the 
United States as custodians of a fund which they control under the 
mandate of Congress. It is not a suit against an individual, who hap- 
pens to be an official, to recover property wrongfully taken by him 
under asserted Government authority. It is rather a suit to contro] 
property which he holds by statutory authority and in which the 
United States have an interest and as to which he can act only within 
the limits of the law. 

In this view, we think the case is much like Richmond, Fredericks- 
burg & Potomac Railroad v. McCarl, 61 App. D. C. 290, 62 F. 2d 208. 
That case concerned the status of money under the recapture clause of 
the act of February 28, 1920.* ‘The defense there was the right of the 
Comptroller General to set off an admitted debt of the United States 
to the carrier against this fund in the hands of the carrier. In discuss- 
ing its status, we said that it was money which the carrier had collected 
and held as trustee for the United States and which the United States 
have a right to demand and receive as trustees under the provisions of 
the Transportation Act, and is, therefore, a fund properly due to the 
United States and subject wholly to such disbursement and control as 
Congress may declare. 

The fund in the present case originated in the deposit with the 
United States by its owners of money, subject to withdrawal in all 
material respects as though it were deposited in a bank. When re- 
ceived, it was in due time deposited by the United States for safekeep- 
ing in a bank, and security was taken for its repayment, all in accord- 
ance with the congressional mandate. The statute, under which it was 
received by the United States, gave the President the right to invest all 
or any part of it when in his judgment the general welfare and public 
interest required. The credit of the United States was pledged for its 
repayment. This, at the very least, created as between depositor and 
Government the relationship of debtor and creditor, and gave the 
United States full control of and full responsibility for its disposition. 
To say, in these circumstances, that a suit—the result of which will be 
to cut the fund in half—may be prosecuted without the United States 
as necessary parties, would be going too far. In exacting the pledge 
under which the bonds were delivered, appellants acted in accordance 
with the statute. If the pledge was illegal, it was nevertheless a pledge 
given to the United States to secure deposits of money for which the 


8 Sec. 15a of the Interstate Commerce Act, as amended in 1920, 41 Stat. 488, 
49 U.S. C. A. § 15a, made it the duty of any carrier who received income in excess 
of a fair return to hold one-half part of the excess as trustee for the United States 


to create a reserve fund for loans to less successful carriers to meet expenditures 
for capital account, etc. 
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Government was responsible. The acts of appellants were done in 
their official characters and not as individuals, and the suit is brought 
to make them exercise their official power over property held by them 
as officers, and in these respects the United States are indispensable 
parties. 

This conclusion—in the light of the facts we have stated—seems 
to us to be necessary under the rule in Belknap v. Schild, 161 U. S. 10, 
16 S. Ct. 443, 40 L. Ed. 599, and International Postal Supply Co. v. 
Bruce, 194 U. S. 601, 606, 24 S. Ct. 820, 821, 48 L. Ed. 1184. In the 
Jast named, an injunction was sought against a postmaster to prevent 
the use of certain machines which infringed the plaintiff’s patent. In 
answering the certified question whether a Federal Court had jurisdic- 
tion to grant the injunction, the Supreme Court said: “In the case at 
bar the United States is not the owner of the machines, it is true, but it 
is a lessee in possession, for a term which has not expired. It has a 
property—a right in rem—in the machines, which, though less exten- 
sive than absolute ownership, has the same incident of a right to use 
them while it lasts. This right cannot be interfered with behind its 
back; and, as it cannot be made a party, this suit, like that of Belknap 
v. Schild [161 U. S. 10, 16 S. Ct. 443, 40 L. Ed. 599], must fail. The 
answer to the question certified must be ‘No.’ ” 

And see also Oregon v. Hitchcock, 202 U. S. 60, 69, 26 S. Ct. 568, 
50 L. Ed. 935; Naganab v. Hitchcock, 202 U. S. 473, 476, 26 S. Ct. 
667, 50 L. Ed. 1118, and United States ex rel. Goldberg v. Daniels, 
231 U. S. 218, 221, 222, 34S. Ct. 84, 58 L. Ed. 191. 

We are, therefore, of opinion that we are without jurisdiction either 
to compel the Treasurer of the United States to surrender the bonds 
or to compel the trustees to make any payments out of moneys de- 
posited in the Treasury of the United States earmarked as postal sav- 
ings funds, which they control under the terms of the statute. 

Reversed. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments, 


MINGLING TRUST FUNDS 


In re Stanley B. Young Co., Inc., United States District Court, W. D. 
Kentucky, 33 Fed. Supp. Rep. 444 


A brokerage firm without authority sold 15 shares of Kentucky 
Utilities Stock belonging to one Phillips on May 23, 1935, and de- 
posited the proceeds of $1,004.25 in the bank. On July 6, 1935 the 
brokerage firm bought some Childs Preferred stock for which it 
paid $6,000 by checks on the bank. This stock was on hand at the 
time of bankruptcy of the firm on July 18, 1935. Between May 23 
and July 6 the account of the bankrupt with the bank at no time 
went below $2,400. On July 6th the withdrawal reduced the amount 
to $378.22. 


It was held that when the stock was purchased all of the cus- 
tomer’s $1,004.25 was still on deposit, and the $6,000 used to pay 
for the purchase included $626.03 of customer’s money ($1,004.25 
minus $378.22 left in the deposit). The bankrupt became a con- 
structive trustee of the proceeds from the unauthorized sale of stock. 
Since the funds went toward the purchase of other stock which was 
on hand at the time the firm was adjudicated a bankrupt, the cus- 
tomer had an equitable lien against the stock in preference to gen- 
eral creditors, though the stock stood in the name of the bankrupt. 
The confusion of trust money with the money of the trustee does not 
destroy the equity of the beneficiary, but converts it into a charge 
against the entire mass giving the beneficiary a priority of right 
over other creditors. 


oft re fo 


on ™ bw &® <a of 


Proceeding in the matter of Stanley B. Young & Co., bankrupt, 
wherein Robert H. Holland and another petitioned for review of ref- 
eree’s order sustaining objections of trustee to allowance of the claims 
of petitioners against the bankrupt estate. 

Order affirmed with respect to claim of| named petitioner and set 
aside with respect to claim of other petitioner. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §512. 
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Chas. E. Keller, of Louisville, Ky., for Albert E. Phillips. 
Woodward, Dawson & Hobson, of Louisville, Ky., for trustee. 
A. C. VanWinkle and D. A. Sachs, both of Louisville, Ky., for 


Grant. 
Steinfeld & Steinfeld, of Louisville, Ky., for Holland. 


MILLER, D. J.—Robert H. Holland and Albert E. Phillips have 
petitioned for a review of the Referee’s order of February 26, 1940 
which sustained the objections of the Trustee to the allowance of their 
respective claims filed by them against the bankrupt estate. 

The bankrupt, Stanley B. Young and Company, Inc., was engaged 
in the brokerage business dealing in securities. It was adjudged a 
bankrupt on July 18, 1935. On that day Granberry and Company, a 
New York brokerage house with a branch office in Louisville, Kentucky, 
held as collateral on an indebtedness from the bankrupt to Granberry 
and Company a number of securities including 710 shares of Childs 
Preferred stock. This stock stood in the name of Stanley B. Young 
and Company. Some of this stock was purchased by the bankrupt 
through Granberry and Company on July 6, 1935 for which the bank- 
rupt paid $6,000 by checks drawn on the Lincoln Bank and Trust Com- 
pany of Louisville. Following the bankruptcy Granberry and Com- 
pany sold the pledged collateral and there remains after payment of 
the indebtedness and claims of other creditors who were able to identify 
their securities as being part of the pledged collateral the sum of 
$5,916.80, which amount less proportionate costs of administration is 
available for distribution. Intervening petitions were filed by Edward 
M. Grant, E. M. Plummer, Robert H. Holland and Albert E. Phillips 
claiming a right to share as preferred creditors in this surplus by rea- 
son of their alleged claims against the 710 shares of Childs Preferred 
stock standing in the name of the bankrupt at the time of bankruptcy. 
The claims of Grant and Plummer were allowed by the Referee and 
are not reviewed in this proceeding. The claims of Holland and Phil- 
lips were disallowed by the Referee, and those claimants have taken this 
review. 


Claim of Robert H. Holland: 


On July 9, 1935 Holland purchased from Stanley B. Young and 
Company 150 shares of Childs Preferred stock for $3,900. On July 
17, 1935, the day before the adjudication in bankruptcy, he sold the 
150 shares of Childs Preferred stock to the bankrupt for $3,600. By 
reason of certain other transactions Holland had a credit with the 
bankrupt which more than offset this loss and which left a balance due 
Holland from the bankrupt in the sum of $395.12. Following the sale 
of the Childs Preferred stock the bankrupt issued its check to Holland 
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on July 17, 1935 on the Lincoln Bank and Trust Company payable to 
Holland and in payment of the balance owing to him at that time. This 
check was outstanding and unpaid at the time of bankruptcy. Holland 
claims that he is entitled to receive the money due him from the sale 
of his Childs Preferred stock out of the proceeds of the sale of the 
Childs Preferred stock on hand at the time of bankruptcy. The sale 
on July 17, 1935 was a complete transaction and closed out the account 
of the claimant with the bankrupt. At that time the claimant parted 
with the title to all securities previously purchased by him and in the 
possession of the bankrupt and became a creditor of the bankrupt with 
no lien claim against the stock so sold and delivered. The claimant 
could have demanded cash or a certified check in payment of his un- 
paid balance but instead was content to accept an unsecured obliga- 
tion of the bankrupt. The adjudication in bankruptcy on the follow- 
ing day did not change this debtor-creditor relationship. The Referee’s 
ruling to the effect that this claimant had no valid claim to any part of 
the 710 shares of the Childs Preferred stock on hand at the time of 
bankruptcy is approved. 


Claim of Albert E. Phillips: 


The bankrupt without authority sold 15 shares of Kentucky Utilities 
Stock belonging to Phillips on May 23, 1935, and deposited the pro- 
ceeds of $1,004.25 in the Lincoln Bank and Trust Company. The bank- 
rupt thus became a constructive trustee of these funds. Trevathan’s 
Exec. v. Dees’ Executor, 221 Ky. 396, at page 410, 298 S. W. 975; 
Farmers’ Bank v. Bailey, 221 Ky. 55, 297 S. W. 938. Phillips can en- 
force his equitable lien against these funds as long as they can be 
identified and unless acquired by a holder for value without notice. 
On July 6, 1935 the bankrupt bought some Childs Preferred stock for 
which he paid $6,000 by checks on the Lincoln Bank and Trust Com- 
pany. This stock was on hand at the time of bankruptcy on July 18, 
1935. If Phillips’ money was used to buy this stock, his equitable lien 
exists against the stock in preference to general creditors. The fact 
that the stock on hand at the time of bankruptcy stood in the name 
of the bankrupt does not defeat this claim. See Duel v. Hollins, 241 
U. 8. 523, 36 S. Ct. 615, 60 L. Ed. 1143. The Referee held that the 
claimant had not traced his funds into the stock so purchased and dis- 
allowed the claim, on the ground that it was not shown that the bank- 
rupt had not spent the money in other purchases between May 23 and 
July 6. But between May 23 and July 6 the account of the bankrupt 
with the Lincoln Bank and Trust Company at no time went below 
$2,400. On July 6th the $6,000 withdrawal reduced the account to 
$378.22. The old rule that money has no earmarks and that the blend- 
ing of trust money with the money of the trustee will defeat the title 
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of the beneficiary and reduce him to the status of an unsecured creditor 
is no longer in force. The better rule is that confusion does not de- 
stroy the equity entirely, but converts it into a charge against the en- 
tire mass giving the beneficiary a priority of right over the other 
ereditors. When funds have been so mingled money paid out for the 
holder’s own purposes will be presumed to have been paid from his 
own money and not from the trust money, where the mingled fund has 
not been reduced at any time below the amount of the trust fund. This 
is an example of the equitable maxim that equity imputes an intention 
to fulfill an obligation. Applying this equitable principle means that 
on July 6, 1935 when the stock was purchased all of the claimant’s 
$1,004.25 was still on deposit, and the $6,000 used to pay for the pur- 
chase included $626.03 of claimant’s money ($1,004.25 minus $378.22 
left in the deposit). See Farmers’ Bank v. Bailey, supra. The addi- 
tional $240 claimed by Phillips was not deposited in the bank until 
July 9, 1935 and accordingly was not used in the purchase of Childs 
Preferred stock on July 6, 1935. 

Since Edward M. Grant and C. M. Plummer have also established 
rights against the 710 shares of Childs Preferred held by the bankrupt 
in the total amount of 900 shares, Phillips will be required to share 
with them in the distribution of the net proceeds from the trustee’s sale 
of the 710 shares. His basic claim is for the number of shares purchased 
by his $626.03 at the purchase price paid on July 6, 1935, which will 
share pro rata with the respective claims of Grant and Plummer. 

The Referee’s order of February 26, 1940 is affirmed with respect 
to the claim of Robert H. Holland, and set aside with respect to the 
claim of Albert E. Phillips. 


BANK HELD LIABLE AS SURETY 


Merchants & Planters Bank & Trust Company v. Deaton, Supreme 
Court of Arkansas, 141 S. W. Rep. (2d) 543 


A bank is bound by a contract of guaranty for its own benefit 
in the engagement of its authorized business. 

In this case a bank became surety on a bond executed by its 
cashier as guardian of the persons and estates of certain minors. 
It appeared that the bank persuaded the cashier to accept the ap- 
pointment as guardian because of its desire to receive the guardian- 
ship account with the prospect that it might amount to something 
good for the bank later on. In an action to recover a shortage in 


<class 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §128. 





THE BANKING LAW JOURNAL 


the accounts of the guardian, it was held that inasmuch as the bond 
was for the bank’s benefit, the bank was liable on its contract of 
surety. The court found that the bank was authorized by its charter 
to make this bond. 


Appeal from Pulaski Cireuit Court, Third Division; J. S. Utley, 
Judge. 

Action by Mrs. Arlege Deaton, guardian, against Merchants & 
Planters Bank & Trust Company and others to recover money allegedly 
wrongfully expended by guardian. From an adverse judgment, named 
defendant appeals. 

Affirmed. 

MeMillan & MeMillan, of Arkadelphia, and Ector R. Johnson, of 
Little Rock, for appellant. 

Terrell Marshall, of Little Rock, for appellee. 


MEHAFFY, J.—On July 22, 1935, J. W. Thompson was appointed 
guardian of the persons and estates of James Deaton, Edward Deaton, 
Patricia Deaton, and Peggy Deaton, minors, and the said Thompson, on 
said date, executed a bond in the sum of $3,000 upon which Merchants & 
Planters Bank & Trust Company was surety, and later, on April 17, 


1937, the said J. W. Thompson executed another bond in the sum of 
$3,000 with the United States Fidelity & Guaranty Company as surety. 

This action was instituted in the Pulaski Circuit Court by Mrs. Ar- 
lege Deaton, guardian in succession of the above-mentioned minors, 
against the United States Fidelity & Guaranty Company, Merchants & 
Planters Bank & Trust Company and J. W. Thompson. The appellee 
prayed judgment against each of the defendants for the sum of $2, 
558.90, with interest. Copies of the bonds were filed with the com- 
plaint. 

About July 22, 1935, J. W. Thompson filed a petition asking that 
he be appointed guardian of the estate and persons of the minors above 
named. He was thereupon appointed guardian. 

It is alleged in the complaint that no order has ever been made 
by the Clark County Probate Court releasing or discharging the prin- 
cipal or surety of either of said bonds. The guardian was appointed 
by the Clark Probate Court. After qualifying as guardian of said 
minors, the said J. W. Thompson took charge of all property belonging 
to them, receiving and paying out various amounts, and filed his final 
report September 29, 1938. On October 11, 1938, the Clark Probate 
Court, on petition of Mrs. Arlege Deaton, made an order removing 
J. W. Thompson as guardian and appointing Mrs. Arlene Deaton as 
guardian in succession, and ordered the issuance to her of letters of 
guardianship upon her making bonds in the sum of $5,000. On the 
same day she filed the bond and the same was approved by the Probate 
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Court and letters issued. Mrs. Deaton, as guardian of said minors, 
filed exceptions to the final report of J. W. Thompson, and on Decem- 
ber 6, 1938, the Clark Probate Court, on hearing of said exceptions, 
made an order correcting and restating the account of J. W. Thompson, 
and ordering and directing said Thompson to pay over to Mrs. Deaton, 
as guardian in succession, the sum of $2,540, with interest; that the 
time provided by the order for the payment by Thompson had expired. 

Summons was served on the United States Fidelity & Guaranty 
Company in Pulaski County, Arkansas, and on J. W. Thompson and 
the Merchants & Planters Bank & Trust Company in Clark County, 
Arkansas. 


The appellant thereupon filed its separate answer, denying the alle- 
gations of the complaint and alleging that it was a banking corporation 
and expressly prohibited from doing any other kind of business or 
lending its credit or becoming surety, endorser or guarantor for an- 
other; that, it did not have power to sign the bond; that the execution 
of the bond was ultra vires and beyond the power and authority of 
appellant, and said bond is void; that the suit is prematurely brought; 
that the amount due the appellee from J. W. Thompson, if any, had not 
been determined, and that appellee has no cause of action against the 
appellant. 

Thereafter, the United States Fidelity & Guaranty Company filed 
separate answer. 


The plaintiff filed reply to answer of defendant, Merchants & Plant- 
ers Bank & Trust Company. 


On October 3, 1939, the appellee filed an amendment to the com- 
plaint, changing the amount sued for to $2,382.11 with interest. 

The case was tried before a jury, and a verdict returned under the 
instruction of the court against J. W. Thompson in the sum of $2,382.11 
with 6% interest from December 6, 1938. The jury also returned a 
verdict against the defendant, United States Fidelity & Guaranty Com- 
pany in the same amount, and also returned a verdict against the 
Merchants & Planters Bank & Trust Company for the same amount and 
interest, and judgment was entered accordingly. Motion for new trial 
was filed and overruled, and the case is here on appeal. 


No appeal was taken by either Thompson or the United States Fi- 
delity & Guaranty Company. 
Appellant first says that its contentions are as follows: 


‘‘That it had no right and power to execute said bond; that its 
Board of Directors had not authorized the execution of said bond; that 
the execution of said bond was ultra vires; that the law expressly pro- 
hibits a bank from going surety on a bond and that said bond was and 
is void and that the court below should have granted the motion to dis- 
miss said cause as to it.’’ 
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It is contended by appellant that, being a banking institution, it 
had no right or power to execute said bond. The evidence in this ease 
shows that this bond, by the appellant, was executed for the benefit of 
the bank. J. W. Thompson was cashier of said bank from 1935 until 
May, 1936. Thompson did not want to become guardian, but the officers 
of the bank talked about Thompson being appointed, and it was sug- 
gested that the guardianship would be worth something to the bank, 
It was stated by the officers that it was a good account and might 
amount to something good for the bank later on. 


This court has repeatedly held that a bank could be bound by a 
contract of guaranty made for its own benefit in the prosecution of its 
authorized business. Bank of Morrilton v. Skipper, Tucker & Com- 
pany, 165 Ark. 49, 263 S. W. 54; Citizens’ Bank of Booneville v. Clem- 
ents, 172 Ark. 1023, 291 S. W. 439; Wasson v. American Can Co., 189 
Ark. 354, 72 8. W. 2d 241. 

The question of whether the bond was for the bank’s benefit was 
submitted to the jury under proper instructions, and the jury found 
against the contention of the appellant. 

Theo Carson, a witness on behalf of the appellant, testified that he 
is assistant bank commissioner; that the office of Bank Commissioner 
has copies of articles of agreement and incorporation of all banks, in- 
cluding the Merchants & Planters Bank & Trust Company; that said 
original articles of agreement and incorporation were amended Decem- 
ber 1, 1919, so as to give it the authority to guarantee the fidelity and 
diligent performance of their duty of persons holding places of public 
or private trust, and to certify and guarantee title to real estate. 


It therefore appears from the evidence that the bank was authorized 
by its charter to make this bond. There was ample evidence to sustain 
the verdict and judgment of the court against the appellant. The court 
did not err in its refusal to direct the verdict in favor of appellant. 

The Probate Court of Clark County had no power to make an order 
substituting one bond for the other and relieving the former surety 
from liability. Whatever shortage had occurred, if any, up to the time 
of the making of the second bond, the surety on the first bond was 
liable for, and the Probate Court had no power to relieve them if it 
attempted to do so. 

It is argued by appellant that this suit is not one by the minors 
against the Merchants & Planters Bank & Trust Company, because the 
minors are certain to recover the full amount due them from the United 
States Fidelity & Guaranty Company in event Merchants & Planters 
Bank & Trust Company is not liable. It may be true that the minors 
would not lose a penny, but they are entitled to judgment against all 
persons liable, including the appellant, although they would, of course, 
be entitled to only one satisfaction. 
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The questions of fact were submitted to the jury under proper in- 
structions, and we find no errors in the ruling of the court. The judg- 
ment is therefore affirmed. 


FEDERAL LAND BANK AS GOVERNMENTAL 
AGENCY 


Roberts v. Federal Land Bank of New Orleans, Supreme Court of 
Mississippi, 196 So. Rep. 763 


A Federal Land Bank is an instrumentality of the United States 
Government and therefore is exempt from the payment of a state 
privilege tax on motor vehicles operated by the bank within «he 
state for the purpose of carrying on its own business. 12 U.S. C. A. 
§ 641 et seq., and § 931. 


From the most recent decisions of the United States Supreme 
Court, it appears that ‘‘Congress not only has the power to create 
a corporation to further the exercise of its governmental power, but 
when it is so created by Congress, such corporation becomes an in- 
strumentality of the Government and all of its actions or functions 
are governmental, although they may have characteristics of pri- 
vate corporations and engage in a business which would ordinarily 
be of a private nature.’’ Congress also has the full and plenary 
power above state laws and regulations to protect its agencies from 
state taxation or control. 


Appeal from Cireuit Court, Hinds County. 

Action by the Federal Land Bank of New Orleans against John W. 
Roberts, Sheriff of Hinds County, to recover back the amount of privi- 
lege taxes paid under protest on certain motor vehicles. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Greek L. Rice, Atty. Gen., and Russell Wright, Asst. Atty. Gen., for 
appellant. 

KE. F. Steiner, Beverly C. Adams, and T. H. Hedgpeth, all of New 
Orleans, La., for appellee. 


ETHRIDGE, P. J.—The appellant, John W. Roberts, Sheriff of 
Hinds County, Mississippi, demanded of the Federal Land Bank of 
New Orleans privilege taxes upon certain motor vehicles operated in 
the State, which tax was imposed by Chapter 148, Laws of 1938. The 
Federal Land Bank paid the taxes under protest, and this suit was 
brought for the purpose of recovering the money so paid. 
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The declaration set forth that privilege taxes, including accrued 
penalties, also license plates, were paid for ten automobiles, totaling 
$131.37, which amount was paid by the bank under protest. The bank 
owned and operated the ten automobiles over the public highways in 
the State of Mississippi in carrying on the business of the Federal Land 
Bank exclusively ; as contemplated and prescribed by the Act of Con- 
gress creating the bank as an instrumentality of the United States Gov- 
ernment and not subject to taxation by the State. The Act specifically 
provides that: ‘‘Every Federal land bank and every national farm 
loan association, including the capital and reserve or surplus therein 
and the income derived therefrom, shall be exempt from Federal, State, 
municipal, and local taxation, except taxes upon real estate held, pur- 
chased, or taken by said bank or association under the provisions of 
sections 761 and 781 of this chapter. First mortgages executed to 
Federal land banks, or to joint stock land banks, and farm loan bonds 
issued under the provisions of this chapter, shall be deemed and held to 
be instrumentalities of the Government of the United States, and as 
such they and the income derived therefrom shall be exempt from 
Federal, State, municipal, and local taxation.’’ 12 U. 8. C. A. § 931. 

A plea of the general issue was filed to the declaration, and the case 
was tried upon an agreed statement of facts which, in substance, is as 
follows: The appellee is a corporation, organized and operating under 
and in accordance with the Federal Farm Loan Act, and acts amenda- 
tory and supplementary thereto, doing business in the State of Missis- 
sippi. (Copy of the charter being attached to the statement.) That 
77.1% wf the capital stock is owned by the United States Government, 
19.5% by the national farm loan associations, and 3.4% by individual 
farmers who are borrowers by means of direct loans, as authorized 
and defined by the Federal Farm Loan Act and amendments thereto. 
12 U.S. C. A. § 641 et seq. That, the bank has the power to borrow 
money, enter into contracts, pay interest, loan money, receive interest, 
pay expenses and commissions of agents, pay dividends on its stock 
and acquire and dispose of property in its own right; to invest any 
funds in its possession in the purchase of first mortgages on farm lands 
situated within the Federal Land Bank district, to charge reasonable 
fees not exceeding the actual cost of appraisal and determination of 
title on lands on which loans are made, and to charge the same against 
the borrower, and does all of these things in furtherance of its business. 
That, the appellee owns in fee-simple title 77,357.96 acres of land in 
the State of Mississippi, about 75% being leased to tenants; and that 
they also hold first mortgage loans on land in the State. That, the ap- 
pellant is the duly elected, qualified and acting sheriff and tax collector 
of Hinds County, Mississippi. That, in its ordinary conduct of busi- 
ness the bank owns and operates on and over the public highways of the 
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State ten automobiles, which are listed in the declaration. That, some 
of these cars are used by the bank’s appraisers in their work of apprais- 
ing farm properties in Mississippi, on which applications for loans have 
been made to the bank through the national farm loan association, in 
the counties from which applications are made, and also in appraising 
farm properties which the bank has acquired through foreclosure. Other 
cars are used by field men, regularly employed, in negotiating sales of 
bank-owned properties and making collections due the bank, and such 
other duties as from time to time may be assigned to them. 

It is the contention of the bank that neither it nor the automobiles 
are subject to privilege taxes; but that the state authorities have con- 
tended that they are not exempt, and acting in pursuance of advice 
of the attorney general, required the bank to pay the privilege license 
tax on the automobiles; and, advised the bank that unless such taxes 
were paid that the automobiles would be impounded and the drivers 
of the automobiles arrested. Thereupon, the bank paid the sheriff 
$131.37, and at that time made both verbal and written protest; and, 
the money is now held by the sheriff, not having been paid into any 
public treasury, pending this litigation. 

The suit was brought in the county court, where the contention of 
the defendant was sustained; and appeal from this verdict was made 
to the Circuit Court of the First District of Hinds County, Mississippi, 
where judgment of the county court was reversed and the court ren- 
dered judgment for the bank, awarding recovery of the money so paid 
to the sheriff, from which judgment this appeal is prosecuted. Many 
questions are presented and argued in the case on appeal, but we think 
it unnecessary to discuss all of them. We therefore pretermit discus- 
sion or decision of whether the Federal Land Bank comes within the 
purposes and meaning of the said Chapter 148 of the Laws of 1938, in 
which the term ‘‘person’’ is defined; and, Section 7 of which contains 
this provision: ‘‘There shall also be one class of tags designated as ‘tax 
free tags’ for use on motor vehicles belonging to the state of Missis- 
sippi, or any of its subdivisions, and to the United States or any of 
its subdivisions. Tax free tags shall, in addition to ‘Miss.,’ and the 
year for which issued, bear the word ‘tax free.’ When any motor 
vehicle for which a ‘tax free’ tag has been issued, is sold or traded, 
and becomes the property of some person who would be liable to pay 
the privilege thereon, report of such sale shall be made immediately 
to the commissioner, by the proper person, and the tag shall be de- 
livered to the commissioner.’’ 

Assuming, for the purposes of this decision, that it was the inten- 
tion of the Mississippi Legislature to tax automobiles owned and op- 
erated by the Federal Land Bank for the privilege of using the high- 
ways of the State, we come directly to the question as to whether the 
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Congress has prohibited state and local taxation upon such motor ve- 
hicles, as shown in the agreed statement of facts. It will be noted 
from reading Chapter 148, Laws of 1938, that the tax is not determined 
by the extent to which the highways of the State are used, but is deter- 
mined by the horsepower, weight and other characteristics of the auto- 
mobile; and, when the privilege tax is paid, the person paying it is 
permitted the use of the highways in the state without restriction ex- 
cept for the period of time covered by the license. It is true that 
under the Laws of Mississippi, the privilege tax on automobiles is de- 
scribed as being for the use of the roads, but nevertheless it is a tax as 
distinguished from a toll. In other words, it is not a charge for the 
use of a particular highway at a particular time, but is for the use 
of any and all highways of the State during a prescribed period of time, 
without regard to the use. It is also true that the tax so collected is 
not used in the construction and repair of highways maintained by the 
United States and the State of Mississippi jointly, but the fund is used 
for county roads which are not under the jurisdiction of the State High- 
way Commission, and which the United States Government does not 
aid in the construction. The privilege tax is therefore a tax and not 
a toll; and it is not an exercise of the police power of the State in the 
legal sense of the term ‘‘police power,’’ as distinguished from the term 
‘‘taxing power.’’ 

It is settled law in both the United States and the State of Missis- 
sippi that Federal Land Banks are agencies and instrumentalities of 
the United States Government. See Smith v. Kansas City Title & Trust 
Co., 255 U. S. 180, 41 S. Ct. 243, 65 L. Ed. 577; Federal Land Bank 
of St. Louis v. Priddy, 295 U. S. 229, 55 S. Ct. 705, 79 L. Ed. 1408; 
Federal Land Bank of New Orleans v. Tatum, 174 Miss. 264, 164 So. 
319; Craig v. Federal Land Bank of New Orleans, Miss., 194 So. 589. 
In some of the earlier decisions of the United States Supreme Court, 
a distinction is made between the functions of a federal instrumentality 
or agency, in the discharge of its public functions, and that of private 
business. It is now settled by the United States Supreme Court that 
agencies of the United States Government can perform only govern- 
mental and not proprietary functions, and that all of its acts are neces- 
sarily governmental, and therefore public. See Graves v. O’Keefe, 306 
U. S. 466, 493, 59 S. Ct. 595, 83 L. Ed. 927, 120 A. L. R. 1466; State 
Tax Commission of Utah v. Van Cott, 306 U. S. 511, 59 S. Ct. 605, 83 
L. Ed. 950; and the late case of Pittman v. H. O. L. C. of Washington, 
D. C., 308 U. S. 21, 60 S. Ct. 15, 84 L. Ed. —, 124 A. L. R. 1263. In 
this latter case, it was held that the Congress has constitutional author- 
ity to provide that a corporation created by it, such as the H. O. L. C. 
(including loans made and mortgages held by such corporation) shall 
be exempt from state and municipal taxation. It was also held that the 
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activities of a corporation, through which the National Government 
lawfully acts, must be regarded as a governmental function, and such 
corporation or agency is entitled to immunity as if the functions were 
performed by the Government itself, through its departments. It was 
still further held that the Congress has the power not enly to create a 
corporation for the performance of governmental functions, but also 
to protect the operations thus validly authorized; and, in the exercise 
of this power to protect the lawful activities of its agencies, Congress 
has that dominant authority which necessarily inheres in its action 
within the national field. In this case, the court adhered to its former 
decision in Federal Land Bank v. Crosland, 261 U. S. 374, 43 S. Ct. 
385, 67 L. Ed. 703, 29 A. L. R. 1. 

In the case of Pittman v. H. O. L. C., supra, it was undertaken to 
distinguish that case from a prior case, Federal Land Bank v. Crosland, 
supra, but the court held that there was no substantial distinction and 
that it was not within the legislative authority to require the H. O. L. C. 
to pay a mortgage tax, where such payment was necessary, if valid, to 
protect the mortgage from subsequent purchasers or encumbrancers 
without notice. The court said [308 U.S. 21, 60S. Ct. 17, 84 L. Ed. —, 
124 A. L. R. 1263]: 


‘‘The second suggested distinction rests upon the terms of the Home 


Owners’ Loan Act. That provides that the Home Owners’ Loan Cor- 
poration, its franchise, capital, reserves and surplus, and its loans and 
income shall be exempt from all state or municipal taxes. The critical 
term, in the present relation, is ‘loans.’ We think that this term, in 
order to carry out the manifest purpose of the broad exemption, should 
be construed as covering the entire process of lending, the debts which 
result therefrom and the mortgages given to the Corporation as secu- 
rity. The Home Owners’ Loan Act requires that the loans made by 
the Corporation ‘shall be secured by a duly recorded home mortgage.’ 
Both the mortgage and its recordation were indispensable elements in 
the lending operations authorized by Congress. We agree with the 
state court that there is no sound distinction which makes inapplicable 
the resasoning which was decisive in the Crosland case. 

‘*Alive to this consideration, petitioner advances a broader conten- 
tion, asking us to review and overrule the Crosland decision as being 
out of harmony with correct principle. Petitioner insists that the tax 
is not discriminatory ; that it does not impose a burden upon the Home 
Owners’ Loan Corporation; and that if the Act of Congress be con- 
strued as conferring an immunity, it went beyond the power of Con- 
gress, as Congress cannot ‘grant an immunity of greater extent than 
the constitutional immunity.’ 

‘‘We assume here, as we assumed in Graves v. New York ex rel. 
O’Keefe, 306 U. S. 466, 59 S. Ct. 595, 83 L. Ed. 927, 120 A. L. R. 1466, 
that the creation of the Home Owners’ Loan Corporation was a con- 
stitutional exercise of the congressional power and that the activities 
of the Corporation through which the national government lawfully 
acts must be regarded as governmental functions and as entitled to what- 
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ever immunity attaches to those functions when performed by the gov- 
ernment itself through its departments. [Citing authorities.] Congress 
has not only the power to create a corporation to facilitate the perform- 
ance of governmental functins, but has the power to protect the opera- 
tions thus validly authorized. ‘A power to create implies a power to 
preserve.” McCulloch v. Maryland, supra, 4 Wheat. [316] page 426, 
4 L. Ed. 579 [606]. This power to preserve necessarily comes within 
the range of the express power conferred upon Congress to make all 
laws which shall be necessary and proper for carrying into execution 
all powers vested by the Constitution in the Government of the United 
States... .’’ 


The Congress, having the power to protect an agency created by it, 
which has been held to be constitutional in prior decisions, had the 
power to and did exempt the Federal Land Bank from taxation by the 
several states. 12 U. S. C. A. § 931. The substance of which is quoted 
above. From these decisions, by the court whose authority is final in 
such matters, we are forced to the conclusion that the court below was 
correct in rendering for plaintiff Land Bank a judgment for its demand 
recovering the taxes paid under protest; and the judgment of the court 
below is affirmed. 

Affirmed. 


AUTHORITY OF PAYEE OF NOTE TO FILL IN 
BLANK SPACE 


White v. White, District Court of Appeal, Second District, California, 
102 Pac. Rep. (2d) 432 


When an instrument which contains a blank is delivered, the per- 
son in possession thereof has prima facie authority to complete it by 
filling in the blank. When such an instrument is completed, it may 
be enforced against any person who became a party thereto prior 
to its completion only when the blank had been filled in strictly in 
accordance with any authority given and within a reasonable time. 

On August 14, 1924, defendant signed and delivered to plaintiff 
a promissory note in the sum of $2,000. At the time of delivery 
plaintiff was named as payee in the note, but the space for the in- 
sertion of the due date was left blank. In March of 1938, plaintiff 
filled in the blank with the words ‘‘10 years,’’ thus making the ma- 
turity date of the note ten years after date. The court found that 
the plaintiff had the prima facie authority to fill in the blank left 
in the promissory note by the defendant. Furthermore, the comple- 
tion of the instrument was done strictly in accordance with the 
authority given by defendant. The insertion of the due date four- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §841. 
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teen years from the day of delivery, but before commencement of 
the action of the note, so as to make the note run for ten years, was 
made within a reasonable time and therefore the note could be en- 
forced. 


Appeal from Superior Court, Los Angeles County; Charles D. Bal- 
lard, Judge. 

Action by Mark B. White against Orrin A. White, to recover on 
promissory note. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Arthur J. Mullen, Raymond Tremaine, and Franklin L. Knox, Jr., 
all of Los Angeles, for appellant. 

T. W. Ward, and Brooks Gifford, both of Pasadena, for respondent. 


McCOMB, J.—From a judgment in favor of plaintiff after trial 
before the court without a jury in an action to recover the amount 
due upon a promissory note, defendant appeals. 

Defendant relies for reversal of the judgment on these propositions: 

First: The trial Court committed prejudicial error in permitting a 
witness to give testimony as to the contents of a lost document, for the 
reason that a sufficient foundation had not been laid for the admissibility 
of the testimony. 

Second: Plaintiff was without authority to insert into the note the 
words ‘‘ten years.’’ 

Third: Even if plaintiff had authority to fill in the blank left in the 
note, it was not filled in within a reasonable time after the delivery of 
the note. 

Fourth: The Statute of Limitations (sub. 1, sec. 337, Code Civ. Proc.) 
has barred any right of action that plaintiff might have had predicated 
upon the note. 

The first proposition is untenable. John L. Mason was called as a 
witness on behalf of plaintiff and testified that in 1924 he was employed 
as bookkeeper and cashier for Hanover Woolen Manufacturing Com- 
pany, of which plaintiff was general manager, and that in the course 
of his duties he read the correspondence between plaintiff and defend- 
ant relative to the note which is the subject of dispute here. He testified 
that he read a letter written by plaintiff to defendant and placed it in 
the personal file of plaintiff where it remained until destroyed, when 
the Hanover Woolen Manufacturing Company was placed in receiver- 
ship. He further testified that he had endeavored to locate the letter 
but without success. He was then permitted over objection to testify 
that the letter in substance which defendant had sent to plaintiff re- 
quested a loan of $2,000 which would have to run for a long term. He 
further testified after identifying the note which is the basis of the suit 
that a letter in defendant’s handwriting accompanied the note, stating 
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that he would be unable to commence paying on the note until such 
time as he had repaid a building and loan obligation and that this would 
require at least ten years. The admission of this testimony was proper. 
The rule is established in California that the sufficiency of the prelimi- 
nary proof of the loss of a document before testimony as to its contents 
is received is addressed to the sound discretion of the trial judge (Ken- 
niff v. Caulfield, 140 Cal. 34, 41, 73 P. 803), and that the determination 
of the trial judge that substantial evidence has been introduced to show 
the loss or destruction of the original document will not be disturbed 
by an appellate court, in the absence of a showing that the proof of 
loss or destruction was manifestly insufficient (Kenniff v. Caulfield, 
supra, 140 Cal. at page 42, 73 P. 803; Brown v. Gow, 128 Cal. App. 671, 
673, 18 P. 2d 377). 


The record in the instant case fails to show an abuse of discretion 
on the part of the trial judge. On the contrary the testimony of the 
witness Mason was substantial evidence of the destruction of the docu- 
ment as to the contents of which he testified. 

The second proposition is likewise untenable. The law is established 
in California that when an instrument is delivered which contains a 
blank, the person in possession thereof has prima facie authority to com- 
plete it by filling in the blank. Such an instrument, however, when 
completed may be enforced against any person who became a party 
thereto prior to its completion only when the blank had been filled in 
strictly in accordance with any authority given and within a reasonable 
time. Sec. 3095, Civ. Code. See also, I Cal. Jur. (1921), sec. 18, p. 
1084, and 1 Cal. Jur. Ten Year Supp. (1936), p. 259, sec. 18. 

Applying the foregoing rule to the facts of the instant case, it appears 
that plaintiff had the prima facie authority to fill in the blank left in 
the promissory note by defendant and further that such completion of 
the instrument was done strictly in accordance with the authority given 
by defendant, because from the testimony of witness Mason the in- 
ference is reasonably drawn that in the letter which defendant sent to 
plaintiff accompanying the note he stated that he would be unable to 
commence paying on the note until such time as he had repaid a build- 
ing and loan obligation, which would require at least ten years. 

The third proposition is likewise without merit. A blank in a nego- 
tiable instrument must be completed within a reasonable time. Section 
3095, Civ. Code. The determination of the question what is a reason- 
able time depends upon the facts of each particular case (Keyes v. 
Fenstermaker, 24 Cal. 329, 332), and the trial court’s determination 
that the blank has been completed within a reasonable time will not be 
disturbed on appeal if there is substantial evidence to sustain such find- 
ing. 8 Cor. Jur. (1916) p. 188, sec. 319; Cassetta v. Baima, 106 Cal. 
App. 196, 200, 288 P. 830. In the present case there was substantial 
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evidence to sustain the trial court’s finding that the blank had been filled 
in within a reasonable time, since the evidence shows that the blank 
was filled in before the present action was commenced, February 25, 
1938. It has been held that insertions may be made during the trial 
of a cause and be within a reasonable time. Cassetta v. Baima, supra, ° 
106 Cal. App. at page 200, 288 P. 830. 

Defendant’s final proposition is without merit. The note was exe- 
euted August 14, 1924, due ten years thereafter, to-wit, August 14, 1934. 
The four year statute of limitations (subd. 1, sec. 337, Code Civ. Pioc.) 
was applicable, thus making August 14, 1938, the date upon which the 
statute of limitations would have run. However, the present action was 
commenced February 25, 1938, which thus was within ample time. 

For the foregoing reasons the judgment appealed from is affirmed. 


LIABILITY OF ACCOMMODATION MAKER 


Leonard v. Woodward, Supreme Judicial Court of Massachusetts, Bristol, 
25 N. E. Rep. (2d) 705 


In this case plaintiff, administratrix of the estate of her late hus- 
band, found a promissory note in his safe deposit box. It appeared 
that on the date stated on the promissory note her husband loaned 
$1,500 to Emery by giving him a check for that amount. The note 
was made payable to the order of the husband and signed on its 
face by Emery and the defendant, who apparently were joint mak- 
ers. The defendant however claimed that he signed the note for the 
accommodation of the plaintiff’s husband and received nothing of 
value for so doing. In an action on the note brought by plaintiff, 
defendant pleaded want of consideration for the note. The court 
found that the defendant must be considered as having signed the 
note for the accommodation of Emery inasmuch as he failed to meet 
the burden of proof that he signed the note for the accommodation 
of the husband. An accommodation party is liable on the instru- 
ment to a holder in due course, notwithstanding such holder at the 
time of taking the instrument knew him to be only an accommoda- 
tion party. G. L. (Ter. Ed.) ¢. 107, see. 52. 


Action by Barbara M. Leonard, administratrix, against Claude M. 
Woodward on a promissory note. Judgment for plaintiff, for $2,008.75, 
and defendant brings exceptions. 

Exceptions overruled. 

No argument nor brief for plaintiff. 

E. S. White and L. I. Phillips, both of Taunton, for defendant. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §42. 
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QUA, J.—This action is upon a promissory note for $1,500, pay. 
able on demand to the plaintiff’s intestate and signed on its face, ap- 
parently as joint makers, by the defendant and one Emery. At the tria] 
and at the argument before us the defendant took the position that he 
signed the note for the accommodation of the plaintiff’s intestate, and 
that as to him the note was without consideration. He saved his rights 
on these points by a motion for a directed verdict, by requests for rul- 
ings, and by exceptions to portions of the charge claimed to be incon- 
sistent with his requests. 


Evidence favoring the plaintiff tended to show that the plaintiff 
found the note in her intestate’s safe deposit box; that on the day of 
the date of the note her intestate lent $1,500 to Emery by giving him 
a check for that amount; and that Emery was the defendant’s father-in- 
law. The defendant testified that he signed the note for the accommo- 
dation of the plaintiff’s intestate and received nothing of value for so 
doing ; that he was acquainted with the plaintiff’s intestate but was not 
related to him; that Emery asked him to sign as an accommodation to 
the plaintiff’s intestate, as the latter wanted a note with joint makers, 
so that he could discount it at the bank if he wished to do so; that when 
the note was signed both the plaintiff’s intestate and Emery under- 
stood that the defendant was not to be held responsible by either of 
them ; and that the defendant never authorized or consented to the check 
for $1,500 being made payable to Emery. 

Of course the defendant would not be liable to a party for whose 
accommodation he signed. Conners Brothers Co. v. Sullivan, 220 Mass. 
600, 605, 108 N. E. 503; Godman v. Gaull, 244 Mass. 528, 530, 138 
N. E. 910; Tanners National Bank of Woburn v. Dean, 283 Mass. 151, 
154, 186 N. E. 219; Great Barrington Savings Bank v. Day, 288 Mass. 
181, 184, 192 N. E. 533; Quiney Trust Co. v. Woodbury, Mass., 13 
N. E. 2d 377. But the jury were not obliged to find that the defendant 
signed for the accommodation of the plaintiff. They could think it 
more probable that the defendant signed at the request of his father-in- 
law, Emery, for the accommodation of Emery in order that Emery 
might get the loan of $1,500 from the plaintiff’s intestate. On this 
record it was for the jury to say for whose accommodation the defendant 
signed. Jacobs v. Brown, 259 Mass. 232, 237, 156 N. E. 26; Salem Trust 
Co. v. Deery, 289 Mass. 431, 436, 194 N. E. 307. If the defendant signed 
for the accommodation of Emery, in order that Emery might receive 
the $1,500, the defendant would be liable to the plaintiff’s intestate and 
to the plaintiff. An accommodation party ‘‘is liable on the instrument 
to a holder in due course, notwithstanding such holder at the time of 
taking the instrument knew him to be only an accommodation party.”’ 
G. L. (Ter. Ed.) ¢. 107, § 52; Neal v. Wilson, 213 Mass. 336, 337, 100 
N. E. 544; Tanners National Bank of Woburn v. Dean, 283 Mass. 151, 
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154, 186 N. E. 219; Salem Trust Co. v. Deery, 289 Mass. 431, 435, 194 
N. E. 307; Waltham Trust Co. v. Cincotta, 293 Mass. 272, 276, 199 
N. E. 910. The plaintiff’s intestate was ‘‘prima facie’’ a holder in 
due course. G. L. (Ter. Ed.) ¢. 107, § 82; Beacon Trust Co. v. Ryder, 
273 Mass. 573, 174 N. E. 725. A payee may be a holder in due course, 
G. L. (Ter. Ed.) ¢. 107, § 75; Liberty Trust Co. v. Tilton, 217 Mass. 
462, 463, 105 N. E. 605, L. R. A. 1915B, 144; Russell v. Bond & Good- 
win, Inc., 276 Mass. 458, 463, 177 N. E. 627; Karlsberg v. Frank, 282 
Mass. 94, 95, 184 N. E. 387. 

Evidence that the plaintiff’s intestate and Emery ‘‘understood’’ that 
the defendant would not be held responsible did not disclose a separate 
ground of defence, and except for its bearing upon consideration and 
accommodation, would have been inadmissible, as it tended to vary the 
written contract embodied in the note. Wolff v. Perkins, 254 Mass. 
10, 13, 149 N. E. 691; Starks v. O’Hara, 266 Mass. 310, 313, 314, 165 
N. E. 127; Reardon v. Murdock, 292 Mass. 362, 365, 198 N. E. 268; 
Quincy Trust Co. v. Woodbury, Mass., 13 N. E. 2d 377. 

What has been said indicates that there was evidence warranting a 
verdict for the plaintiff, and that there was no error in refusing to di- 
rect a verdict for the defendant or in refusing to rule as matter of 
law that there was no consideration for the note. 


But the defendant also asked for instructions that the burden of 
proof upon the issue of consideration was upon the plainiff. The de- 
fendant had pleaded want of consideration. At the trial he did not, 
so far as appears, concede that a loan from the plaintiff’s intestate to 
Emery formed any part of the transaction, and his contention seems to 
have been that, at least as far as he was concerned, there was no con- 
sideration in any form for the note. Compare Robertson v. Rowell, 158 
Mass. 94, 96, 32 N. E. 898, 35 Am. St. Rep. 466. It would seem, there- 
fore, that the issue of consideration was fully open to the defendant, 
Salem Trust Co. v. Deery, 289 Mass. 431, 435, 436, 194 N. E. 307, and 
that he was entitled to have the court deal with his requests for instruc- 
tions as to the burden of proof on that issue. These requests raise the 
question whether, when want of consideration is pleaded as a defence to 
a negotiable instrument, and evidence is introduced tending to show 
want of consideration, the burden of proof on that issue by a preponder- 
ance of the evidence, as distinguished from the burden of merely intro- 
ducing some evidence, rests upon the plaintiff or upon the defendant. 

Before the enactment in this Commonwealth of the negotiable in- 
struments law, St. 1898, c. 533, it had become settled that the produc- 
tion of the instrument, signed by the defendant, was prima facie evi- 
dence of consideration, but when evidence was introduced tending to 
show lack of consideration the burden of proof was upon the plaintiff. 
Delano v. Bartlett, 6 Cush. 364; Burnham vy. Allen, 1 Gray 496, 499- 
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502; Noxon v. De Wolf, 10 Gray 343, 346; Morris v. Bowman, 12 Gray 
467 ; Estabrook v. Boyle, 1 Allen 412; Perley v. Perley, 144 Mass. 104, 
107, 10 N. E. 726. Compare, however, Parish v. Stone, 14 Pick. 198, 
201, 202, 25 Am. Dec. 378; Jennison v. Stafford, 1 Cush. 168, 48 Am. 
Dee. 594. But section 28 of the original negotiable instruments law, 
now G. L. (Ter. Ed.) ¢. 107, § 51, reads as follows: ‘‘ Absence or failure 
of consideration is matter of defence as against any person not a holder 
in due course; and partial failure of consideration is a defence pro 
tanto, whether the failure is an ascertained and liquidated amount or 
otherwise.’’ See also section 47 (original section 24) providing that 
‘‘Every negotiable instrument is deemed prima facie to have been is- 
sued for a valuable consideration, and every person whose signature 
appears thereon to have become a party thereto for value.’’ It would 
seem that by ‘‘matter of defence’’ was meant matter which the defend- 
ant must not only plead but must also prove, and that one purpose of 
this section was to place the burden of proof upon the defendant, thereby 
resolving a preexisting conflict of authority among the decisions of 
various jurisdictions and making the rule uniform in aceordance with 
the general scheme of the act. It is exceedingly difficult to construe the 
words ‘‘matter of defence’’ as meaning matter which the plaintiff must 
disprove. Nevertheless in two cases since the passage of the negotiable 
instruments law this court has followed its former rule. Huntington 
v. Shute, 180 Mass. 371, 62 N. E. 380, 91 Am. St. Rep. 309; Lombard 
v. Bryne, 194 Mass. 236, 80 N. E. 489. The first of these cases seems 
really to have turned upon an instruction by the trial judge as to the 
meaning of the words ‘‘value received.’’ The second discusses the 
point that the matter there offered by the defendant was not in the 
nature of confession and avaidance. A search has revealed five in- 
stances in which the court has reiterated its former rule by way of 
dictum, but where the statement seems unnecessary to the decision. 
Seager v. Drayton, 217 Mass. 571, 572, 105 N. E. 461; Connors Brothers 
Co. v. Sullivan, 220 Mass. 600, 605, 108 N. E. 503; Tremont Trust Co. 
v. Brand, 244 Mass. 421, 422, 138 N. E. 564; Wolff v. Perkins, 254 Mass. 
10, 13, 149 N. E. 691; Salem Trust Co. v. Deery, 289 Mass. 431, 433, 194 
N. E. 307. All of the cases following or mentioning the old rule reach 
back for their authority, directly or indirectly, to the cases decided before 
the passage of the negotiable instruments law. None of them discusses 
or even mentions section 28, now section 51, of that law. We venture 
to believe that the court did not intend to assert a construction of this 
section which seems to us contrary to its true intent, and that the court 
did not have the statute in mind in drawing up its opinions in these 
eases. Our construction of the statute is in accord with standard text 
books. Brannon’s Negotiable Instruments Law, 6th Ed., 363 (compare 
page 747, dealing with the original section 59, now section 82, of the 
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Massachusetts law); Danl. Neg. Instr., 7th Ed., § 180; Williston on 
Contracts, Rev. Ed., § 108, § 1146, note 22, and cases cited. It is also in 
accord with practically all of the cases in other jurisdictions in which 
the statute is cited and discussed. Kessler v. Valerio, 102 Conn. 620, 
129 A. 788; Hickman-Lunbeck Grocery Co. v. Hager, 75 Colo. 554, 227 
P. 829; First National Bank of Blackfoot v. Doschades, 47 Idaho 661, 
279 P. 416, 65 A. L. R. 900; American National Bank of Mt. Carmel v. 
Woolard, 342 Ill. 148, 150, 173 N. E. 787; Millard v. Curtis, 208 lowa 
682, 223 N. W. 489; Hazen v. Ferriter, 124 Kan. 261, 264, 259 P. 788; 
Shaffer v. Bond, 129 Md. 648, 99 A. 973; Veigel v. Johnson, 163 Minn. 
288, 204 N. W. 36; Alley v. Butte & Western Mining Co., 77 Mont. 477, 
251 P. 517; Piner v. Brittain, 165 N. C. 401, 81 S. E. 462; First State 
Bank of Hazen v. Radke, 51 N. D. 246, 199 N. W. 930, 35 A. L. R. 1355; 
Plaza Hotel Co. v. Hotel Stratton, 132 Neb. 396, 272 N. W. 224; White 
v. Kemper Military School, 132 Okl. 189, 270 P. 31; Kemppainen v. 
Suomi Temperance Society, 128 Or. 643, 275 P. 680; Shaw v. McShane, 
Tex. Com. App., 50 8. W. 2d 278, 281; Greenwood v. Lamson, 106 Vt. 
37, 43, 168 A. 915; Gleason v. Brown, 129 Wash. 196, 201, 224 P. 930. 
It brings the rule as to burden of proof of want of consideration into 
conformity with that prevailing as to failure of consideration, which is 
dealt with in the same section. Indiana Flooring Co. v. Rudnick, 236 
Mass. 90, 93, 127 N. E. 428. It is in furtherance of the general principle 
that a negotiable instrument should be self-proving so far as is reason- 
ably practicable. It will tend to promote uniformity. Our duty is to 
follow the mandate of the statute. 


Inasmuch as we hold that the burden of proof upon the issue of 
consideration was upon the defendant, who set up want of consideration, 
there was no error in refusing requests for rulings the burden was upon 
the plaintiff. 

The defendant cannot complain of the refusal to give an instruction 
in the exact words of G. L. (Ter. Ed.) ¢. 107, § 51. As we have already 
construed that section this would have been in substance an instruction 
that the burden of proof of want of consideration was upon the defend- 
ant. Although such an instruction would have been correct, the defend- 
ant was not harmed by its refusal. In so far as this request may have 
been intended merely as a request for an instruction (without regard to 
burden of proof) that the plaintiff could not recover if there was no 
consideration, the defendant seems to have had nearly, if not quite, the 
benefit of its equivalent in the instructions under which there could 
be no recovery if the jury found to be true the facts upon which the 
defendant relied to show lack of consideration. At any rate, this request 
contained references to failure and partial failure of consideration which 
were not pertinent to any issue in the case and might well have heen 
confusing to the jury. There was no error in refusing it. 
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The question of possible error in the amount of the verdict is not 
open to the defendant, as it does not appear that any exception was 
taken when the verdict was returned and recorded. Low Supply Co. y, 
Pappacostopoulous, 283 Mass. 633, 635, 636, 187 N. E. 51; Universal 
Supply Co. v. Hildreth, 287 Mass. 538, 540, 192 N. E. 23, 94 A. L. R. 
1389. See Edwards v. Carr, 13 Gray 234, 238. 


STATUTORY LIABILITY OF NATIONAL BANK 
STOCKHOLDER 


MacPherson v. Schram, United States Circuit Court of Appeals, Fifth 
Circuit, 112 Fed. Rep. (2d) 674 


An owner of stock in a holding company, created by the ex- 
change of national bank stock for the shares of the holding company, 
is liable for his proportionate share of statutory assessment on the 
stock of the national bank held by the holding company. 12 U.S. C. A. 
§ 64. In this case there was a ‘‘super-added contractual lia- 
bility’’ imposed by one of the articles of the holding company’s 


charter whereby the stockholders assumed the company’s liability as 
record holders of the bank stock. 


Appeal from the District Court of the United States for the South- 
ern District of Florida; Louie W. Strum, Judge. 

Action by B. C. Schram, receiver of First National Bank—Detroit, 
against C. Rust MacPherson to recover a proportionate share of a statu- 
tory assessment levied against stockholders of the bank. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 

J. V. Walton, of Palatka, Fla., for appellant. 

J. Turner Butler, of Jacksonville, Fla., and Robert S. Marx, of 
Detroit, Mich., for appellee. 


McCORD, C. J.—C. Rust MacPherson has appealed from a judg- 
ment holding him liable for his proportionate share of a statutory as- 
sessment levied under 12 U.S. C. § 64, 12 U. S. C. A. § 64, against the 
stockholders of First National Bank—Detroit, a national banking asso- 
ciation. 

When the First National Bank—Detroit closed, MacPherson was the 
owner of 613 shares of the capital stock of Detroit Bankers Company, 
a holding company, and because of his ownership of: these shares he 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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was held liable for a proportionate part of the double liability assess- 
ment. 

Detroit Bankers Company was a bare holding company designed to 
serve as a means of pooling the stockholdings in certain banks and 
trust companies in Michigan. Its stock was issued in exchange for stock 
owned by individuals in the constituent banks. No stock of Detroit 
Bankers Company was sold for money and it had no assets other than 
the stocks of its constituent banks. A detailed history of Detroit Bankers 
Company and its plan of organization will be found in the case of 
Barbour v. Thomas, D. C., 7 F. Supp. 271, and Id., 6 Cir., 86 F. 2d 510. 

First National Bank—Detroit was one of the constituent banks. On 
February 11, 1933, it closed its doors to business and thereafter a re- 
ceiver was duly appointed. The Comptroller of the Currency levied a 
100% stock assessment against the stockholders of First National Bank— 
Detroit. The payment date of the assessment was June 23, 1933, but 
this date was later extended to July 31, 1933. The receiver notified 
holders of Detroit Bankers Stock of the assessment, and demanded 
payment from each shareholder of his proportionate part of the levy. 
Detroit Bankers Company owned 98% of the stock of First National 
Bank—Detroit ; each of its shares represented .14055775 shares of First 
National stock. MacPherson failed and refused to pay his part of the 
assessment and the receiver, acting under 12 U.S. C. § 192,12 U.S. C. A. 
§ 192, brought this action to enforce his liability. 

The court below held that MacPherson, by accepting the holding 
company stock, ‘‘became the beneficial owner pro tanto, in common 
with other shareholders, of, all the pooled stock, legal title to which was 
in the holding company.’’ The court further held that, in addition 
to the statutory liability based upon his real beneficial ownership of 
First National stock, MacPherson had assumed the ‘‘super-added con- 
tractual liability imposed to the same extent by Article IX-A of the 
holding company’s charter.’’ Article IX-A, which was printed upon 
every Detroit Bankers’ stock certificate, reads as follows: ‘‘The holder 
of each share of common stock of this corporation shall be individually 
and severally liable for such stockholder’s ratable and proportionate 
part (determined on the basis of their respective stockholdings of the 
total issued and outstanding stock of this corporation) for any statutory 
liability imposed upon this corporation by reason of its ownership of 
shares of the capital stock of any bank or trust company, and the stock- 
holders of this company, by the acceptance of their certificates of stock 
of this company, severally agree that such liability may be enforced in 
the same manner and to the same extent as statutory liability may now 
or hereafter be enforceable against stockholders of banks or trust com- 
panies under the laws under which said banks or trust companies are 
organized to operate.’’ 
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On the undisputed facts in the record MacPherson was properly held 
liable to the receiver for his proportionate share of the statutory assess- 
ment against the shareholders of First National Bank—Detroit. In 
Barbour v. Thomas, a class suit brought by stockholders of Detroit 
Bankers Company, these issues were fully determined and it was held 
that Detroit Bankers Company shareholders were individually liable 
for the First National Bank—Detroit stock assessment. Barbour v. 
Thomas, D. C., 7 F. Supp. 271, affirmed 6 Cir., 86 F. 2d 510, certiorari 
denied 300 U. S., 670, 57 S. Ct. 518, 81 L. Ed. 877. Also see Ullrich v. 
Thomas, 6 Cir., 86 F. 2d 678, certiorari denied 301 U. S. 692, 57 S. Ct. 
794, 81 L. Ed. 1348. 

The judgment is affirmed. 


ACCEPTANCE OF CHECK AS CONDITIONAL 
PAYMENT 


Liberty National Bank of Weatherford v. Simpson, Supreme Court of 
Oklahoma, 102 Pac. Rep. (2) 844 


A check does not operate as payment of a debt, except where 
expressly given and accepted as such, until it has been accepted and 
honored by the bank on which it is drawn. 

Defendant indorsed and delivered to plaintiff a check drawn by 
one Koontz on his bank. Thereupon, defendant received credit for 
the amount of said check on two of his notes which were held by the 
plaintiff. Payment of the check, however, was stopped by the drawer 
as the result of an action brought by the bank against the defendant. 
Plaintiff never received any part of the money represented by said 
check. There was no evidence to show that plaintiff had ever re- 
ceived or accepted the Koontz check as an unconditional payment 
nor was there any evidence to show that the defendant had ever paid 
the sum for which he had been given credit in any other manner than 
by the Koontz check. It was held that the check did not operate as 
a payment of the debt since it had not been accepted and honored by 
the bank on which it was drawn. 


Appeal from District Court, Caddo County; Will Linn, Judge. 

Action in replevin by the Liberty National Bank of Weatherford, 
Okla., against C. R. Simpson, to obtain possession of certain personal 
property for the purpose of sale under a chattel mortgage, wherein de- 
fendant cross-petitioned for actual and punitive damages. From judg- 
ment for defendant, plaintiff appeals. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1258. 
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Reversed and remanded with directions. 

Pruett & Wamsley, of Anadarko, and A. J. Welch, of Clinton, for 
plaintiff in error. 

Sam L. Wilhite, of Anadarko, for defendant in error. 


PER CURIAM—This is an appeal from a judgment of the district 
court of Caddo County. The parties occupy the same positions here as 
they did in the trial court and will be referred to in the same order as 
they appeared below. 

Plaintiff commenced this action on April 1, 1937, against the defend- 
ant and others not here involved. In its petition the plaintiff alleged 
that the defendant had executed a certain promissory note and a chattel 
mortgage to secure the indebtedness evidenced thereby; that said note 
was past due and wholly unpaid and that there was due thereon the sum 
of $441.25, with interest, attorney fees and costs and that by reason of 
the breach of the terms of said mortgage it was entitled to the immediate 
possession of certain personal property for the purpose of sale under 
said chattel mortgage. The plaintiff made the affidavit and gave the 
bond required in replevin and obtained immediate possession of the 
property. The defendant filed an answer and cross-petition. The an- 
swer admitted the execution of the note and mortgage as alleged by the 
plaintiff, but alleged that the debt evidenced by the note had been paid 
and that the lien of the mortgage had consequently been discharged. In 
his cross-petition the defendant alleged that the seizure of the property 
in replevin had been wrongful, wanton and malicious and therefore 
sought to recover damages, both actual and punitive. The plaintiff filed 
a reply to the answer and an answer to the cross-petition and therein 
denied that payment had been made as alleged by the defendant but 
admitted that the defendant had possession of the note and alleged that 
he had obtained the same by making a pretended payment in that he 
had delivered to the plaintiff a certain check which had been dishonored 
by the bank on which it was drawn and that by means of said check 
defendant had received credit for $241.25 on the note here involved and 
a further credit for the balance of said check on another and different 
note of the defendant and which was held by the plaintiff and further 
averred that in an action had in said court between the Farmers Na- 
tional Bank of Carnegie and the defendant that the money represented 
by the check which had been delivered to the plaintiff had been paid on 
a judgment obtained by said bank against the defendant, and that 
thereby plaintiff had failed to receive any portion of the money repre- 
sented by said check and plaintiff thereupon sought to have the court 
impress the property which it had seized under the writ of replevin with 
a lien for the entire sum which it had credited defendant upon his sev- 
eral notes. Under the issues so framed the cause was tried to a jury 
and defendant under his plea of payment assumed the burden of proof. 
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Demurrer of plaintiff to the evidence of the defendant as well as motion 
for directed verdict were overruled and denied. The jury returned a 
verdict wherein it found that the defendant was entitled to the posses- 
sion of the property involved or its value in the sum of $500 in the event 
a return of said property could not be had. Motion of plaintiff for 
judgment non obstante veredicto and motion for new trial were both 
overruled and denied, and the plaintiff has appealed the cause here. 
The errors urged are the overruling of plaintiff’s demurrer to the 
evidence of the defendant and the denial of its motion for directed ver- 
dict and the refusal to give certain requested instructions which were 
excepted to by the plaintiff. The parties agree that the decisive ques- 
tion presented by this appeal is whether there was any competent evi- 
dence to substantiate the plea of payment made by the defendant with 
respect to the sum of $241.25, in any other manner than by means of 
the eredit which was given thereon for the dishonored check. If there 
was such evidence then the judgment should be affirmed, if not it should 
be reversed. The uncontradicted evidence as disclosed by the record 
shows that on February 20, 1936, the defendant was indebted to the 
plaintiff in a considerable amount and that said indebtedness was evi- 
denced by several different notes, and that on said date the defendant 
endorsed and delivered to the plaintiff a check drawn by L. C. Koontz 
in the sum of $485 on the Farmers National Bank of Carnegie and that 
defendant received credit for the amount of said check on two of his 
notes which were held by the plaintiff and that on the note here involved 
a credit of $241.25 was given. That after payment of said check was 
stopped by the drawer as the result of an action brought by the Farmers 
National Bank against the defendant, the money represented by the 
check was paid to said bank on a judgment in its favor and against the 
defendant, and that the plaintiff never received any part of the money 
represented by said check, and that prior to the judgment in the above 
mentioned case the defendant made several payments on the note here 
involved which were accepted by the plaintiff and the note surrendered 
tc the defendant on January 16, 1937. There was no evidence to show 
that plaintiff had ever received or accepted the Koontz check as an un- 
conditional payment, nor was there any evidence to show that the de- 
fendant had ever paid the $241.25 for which he had been given credit 
in any other manner than by the Koontz check. The evidence clearly 
shows that while the defendant had delivered certain cotton to the 
plaintiff and had received an accounting therefor and credit from the 
plaintiff that only the sum of $54.74 of the proceeds of such cotton had 
been applied on the note involved in this controversy and that the bal- 
ance had been applied on other notes of the defendant held by the plain- 
tiff. As pointed out in the case of Wheeler & Motter Mercantile Co. v. 
Kitchen, 67 Okl. 131, 169 P. 877, 878, L. R. A. 1918 C, 160: ‘‘A check, 
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without regard to whether that of the debtor or of a third person, does 
not constitute payment, unless it is agreed that it shall be taken as an 
absolute payment.’’ See, also, Concho Washed Sand Co. v. Huntsberger, 
171 Okl. 486, 43 P. 2d 120. 

Since the burden was upon the defendant to establish his plea of pay- 
ment, and since his evidence wholly failed to show that he had paid the 
sum of $241.25 other than by means of the dishonored check, a verdict 
should have been directed in favor of the plaintiff for the possession of 
the property for the purpose of sale under the chattel mortgage to satisfy 
the balance due under the plaintiff’s mortgage lien. For as said in 
Pringey v. Maryland Casualty Co., 181 Okl. 278, 73 P. 2d 461: ‘‘ Where 
the evidence supports plaintiff’s case and no sufficient evidence for the 
jury’s consideration is offered in defense, the court should direct a ver- 
dict for plaintiff upon proper and timely motion.’’ 

In view of what has been said, we deem it unnecessary to discuss the 
other contentions advanced by the plaintiff. The cause is reversed and 
remanded with directions to enter a judgment in favor of plaintiff in 
accordance with the views herein expressed. 

Reversed with directions. 






















WITHDRAWAL AGAINST JOINT CHECK 
ACCOUNT BY CHARGE SLIPS 






Sawyer v. National Shawmut Bank, Supreme Judicial Court of Massa- 
chusetts, 28 N. E. (2d) 455 










Where money was deposited in a checking account in the names 
of two persons jointly with the right of either person to withdraw 
the account or any part of it by check, it was held that the bank was 
not liable in permitting withdrawal by one person by means of 
charge slips against the account. 









Action by Eloise W. Sawyer against the National Shawmut Bank 
to recover money withdrawn from a joint account. The court directed 
a verdict for defendant, and plaintiff brings exceptions. 

Exceptions overruled. 

T. B. Shea, of Boston, for plaintiff. 

J. C. Reilly, of Boston, for defendant. 


RONAN, J.—The plaintiff, in this action of contract or tort, seeks 
to recover money which she alleges was wrongfully withdrawn by the 












NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §455. 
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defendant from a joint account deposited with the defendant and stand. 
ing in her name and that of her husband. The case was heard upon 
an auditor’s report and oral evidence. The plaintiff excepted to the 
direction of a verdict for the defendant. 

There was evidence that the plaintiff on August 17, 1927, went to 
one of the branch offices of the defendant for the purpose of redeeming 
certain bonds which had been called for redemption. She talked to 
an employee of the defendant who referred her to one Gordon who was 
seated at a desk in the front part of the office. There was a sign upon 
this desk which read, ‘‘The Shawmut Corporation Mr. Gordon.’’ Gor- 
don was an employee of the Shawmut Corporation, a corporation or- 
ganized under the laws of this Commonwealth which was a duly li- 
censed dealer in securities. All of its capital stock was owned by the 
defendant. It had a representative in the main office and in the various 
branch offices of the defendant. Upon the request of a customer of 
the defendant, and for his accommodation, a representative of the 
Shawmut Corporation would purchase or sell for the customer secu- 
rities listed upon the stock exchanges, but it made no charge for the 
service and made no profit from such transaction. Gordon was not 
an employee of the defendant. The defendant permitted him to ar- 
range with its customers for the purchase and sale of securities, to 
deposit the proceeds of sales to the credit of the customer, and to 
charge his account with the purchase price of the securities bought. 
Gordon was also authorized by the defendant to arrange with prospec- 
tive customers for the sale of securities owned by them, and to deposit 
the proceeds in an account with the defendant after such an account 
had been opened through arrangement with Gordon. The plaintiff told 
Gordon that she wished to have certain bonds redeemed and to have 
the proceeds deposited in a joint account with her husband; that the 
proceeds would be her personal property and were not to be used for 
the purchase of stock or for stock speculation. Gordon stated that he 
was glad she had so informed him, but that she could not open a joint 
account in the absence of her husband. She then instructed Gordon to 
deposit the proceeds in the account of her husband, which he did. 


The plaintiff and her husband opened a joint account with the de- 
fendant on April 17, 1928. Each of them signed a joint account card 
which read: ‘‘Eloise W. Sawyer or F. H. Sawyer Either party to sign 
checks and in, case of the death of either one the survivor is entitled to 
draw all the money or any part thereof.’’ On September 19, 1928, and 
on December 28, 1928, and at other times thereafter until this joint 
account was closed in March, 1932, Sawyer purchased certain secu- 
rities through Gordon, who had general instructions from Sawyer ‘‘to 
buy for him anything he thought good and charge the same to the 
joint account.’? Sawyer did not draw any check for the purchase of 
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these securities but permitted them to be paid for by a charge slip 
transmitted to the defendant by an agent of the Shawmut Corpora- 
tion. The plaintiff had but little money in the joint account after the 
December purchase. Her principal complaint is based upon the with- 
drawals for the purchases in September and December, 1928. The plain- 
tiff learned of these purchases of September and December, 1928, in 
April, 1929; and in May, 1929, she demanded of Gordon that he re- 
store to the account the money which she had contributed to the account. 
She made no request of her husband for the stock. She did not request 
him to sell the stock and turn the proceeds into the account. The stock 
could have been sold for at least its costs until August 1, 1929. The 
present action was commenced on December 24, 1934. 

The joint account card, which the plaintiff and her husband signed 
at the time the joint account was opened, constituted a contract be- 
tween them and the bank and established their rights in relation to 
the bank, irrespective of the interest either may have had in the ac- 
count or of whatever rights therein they might have had between 
themselves. Kentfield v. Shelburne Falls Savings Bank, 273 Mass. 
548, 174 N. E. 229; Barnes v. Chandler, 277 Mass. 395, 178 N. E. 735; 
Castle v. Wightman, Mass., 20 N. E. 2d 436. One of the terms of the 
contract was that either party might withdraw the account or any 
part of it, and the bank in accepting the deposit agreed to this term 
of the contract. Chippendale v. North Adams Savings Bank, 222 Mass. 
499, 111 N. E. 371; Milan v. Boucher, 285 Mass. 590, 189 N. E. 576; 
Gibbons v. Gibbons, 296 Mass. 89, 4 N. E. 2d 1019. The bank, while it 
thus agreed to honor checks drawn by either depositor, did not agree 
to see that no checks were drawn by either for the purpose of purchas- 
ing securities, and, under the contract, the defendant had no right to 
refuse to pay checks drawn by Sawyer for the purchase of securities. 
Armstrong v. American Exchange National Bank of Chicago, 133 U. S. 
433, 466, 10 S. Ct. 450, 33 L. Ed. 747. The statement made by the 
plaintiff to Gordon months before the joint account was opened, that 
she did not desire the account to be used for the purchase of stock, 
could not be shown for the purpose of restricting the authority of the 
defendant in honoring checks drawn against the account below the 
limits contained in the contract. Goldenberg v. Taglino, 218 Mass. 357, 
105 N. E. 883; Kennedy Bros., Inc., v. Bird, 287 Mass. 477, 192 N. E. 73. 

The whole or any part of the joint account could be withdrawn by 
the individual check of either the plaintiff or her husband. That au- 
thority came from the contract of deposit, which expressly provided 
that ‘‘either party [was] to sign checks.’’ In the absence of such a 
provision or a statute, the money could not be withdrawn except by 
joint action of the depositors. Neiman v. Beacon Trust Co., 170 Mass. 
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452, 49 N. E. 748, 64 Am. St. Rep. 315; National City Bank of New 
York v. Harbin Electric Joint-Stock Co., Ltd., 9 Cir., 28 F. 2d 468, 
61 A. L. R. 961. See G. L. (Ter. Ed.)) c. 167, § 14, as amended by St. 
1933, ec. 334, § 1. The defendant, accordingly, was bound to recognize 
the full power that each possessed in the disposition of the funds in 
this account and was required to honor the checks of either so long as 
the account was sufficient. Wiley v. Bunker Hill National Bank, 183 
Mass. 495, 67 N. E. 655; Castaline v. National City Bank of Chelsea, 
244 Mass. 416, 138 N. E. 398, 26 A. L. R. 1484. 

A bank may recognize the oral request of a depositor to withdraw 
funds. Watts v. Christie, 11 Beav. 546; Gaunt v. Alabama Bound Oil & 
Gas Co., Inc., 8 Cir., 281 F. 653, 23 A. L. R. 1279; First National Bank 
v. Hall, 119 Ala. 64, 24 So. 526; First National Bank v. Stapf, 165 Ind. 
162, 74 N. E. 987, 112 Am. St. Rep. 214, 6 Ann. Cas. 631; Neff v. Greene 
County National Bank, 89 Mo. 581, 1 8S. W. 747; Ellis v. First National 
Bank, 22 R. I. 565, 48 A. 936. A check is a written order to a bank to 
pay out funds from the drawer’s account. The written charge slips, 
which were essentially orders to pay out funds, and which were pre- 
pared in accordance with instructions given by Sawyer to Gordon and 
were used to pay the indebtedness of Sawyer, differed in form rather 
than in substance from checks that he could have used for the purpose. 
The use of either would have the identical effect upon the account. 
The plaintiff’s loss resulted from the withdrawal of the funds by her 
husband rather than from the method he employed. It has been held 
that the withdrawal of a savings account by means of a check that was 
accepted in payment is the equivalent of a withdrawal of cash, and 
the depositor could not complain because cash rather than a check was 
given to the one who unlawfully presented the pass book. Wasilauskas 
v. Brookline Savings Bank, 259 Mass. 215, 156 N. E. 34, 52 A. L. R. 
758. Compare Tapper v. Boston Penny Savings Bank, 294 Mass. 335, 
2N. E. 2d 198. 

The relation existing between the plaintiff and her husband and the 
defendant was that of creditor and debtor, and the defendant held the 
funds subject to be paid out in accordance with the directions of either 
of the depositors. National Mahaiwe Bank v. Peck, 127 Mass. 298, 34 
Am. Rep. 368; Bachrach v. Commissioner of Banks, 239 Mass. 272, 131 
N. E. 857; Lynch v. First National Bank, 107 N. Y. 179, 13 N. E. 775, 
1 Am. St. Rep. 803; Sundial Construction Co., Ine., v. Liberty Bank, 
277 N. Y. 137, 13 N. E. 2d 745. Sawyer had authority to direct the 
defendant to make payments out of the joint account. His power to 
withdraw funds from this account by checks included the power to 
withdraw them by charge slips. Payment by the defendant in com- 
pliance with these charge slips was valid. 
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FUNDS OF DEPOSITOR IMPRESSED WITH A 
TRUST 






Peoples National Bank v. Coleman, Supreme Court of Appeals of Vir- 
ginia, 9 S. E. Rep. (2d) 333 












Knowledge upon the part of a bank that deposits made by a 
debtor of the bank in his own name belong to a third person abso- 
lutely precludes the bank from applying such funds to the individual 
indebtedness of the depositor to it. 

Cecil, a real estate agent, sold the property of one Coleman to 
Smith and on September 2, 1937, the day the sale was consummated, 
he (Cecil) deposited the check of Smith, drawn on an out-of-State 
bank, in the defendant bank. At the time of making the deposit he 
instructed the cashier of the bank to send the check direct for col- 
lection, that it was the proceeds of the sale of the Coleman property 
and that he had given Coleman a check ($2,761.60) for his part and 
that he wanted the funds there when Coleman presented the check 
for payment. On January 19, 1938 Cecil was adjudged a bankrupt, 
being at the time indebted to the bank in the sum of $11,400. Upon 
ascertaining that Cecil had become a bankrupt, the bank applied the 
sum of $2,782.65 which was standing on the bank books in the name 
of R. 8. Cecil, agent, to the note due by Cecil in his individual ca- 
pacity, though aware of the fact that the due date of the note was 
February 1, 1938. The Coleman check was not presented at the bank 
until January 31, 1938, and payment thereof was refused. It was 
held that the bank had actual notice that the deposit made by Cecil 
was impressed with a trust in favor of Coleman and therefore had 
no right to appropriate it to the payment of the individual debt of 
the depositor to the bank. 






























Appeal from Cireuit Court, Pulaski County ; A. C. Buchanan, Judge. 
Suit by J. B. Coleman against Peoples National Bank to recover an 
indebtedness which defendant allegedly owed to plaintiff. From an 
adverse decree, defendant appeals. 

Affirmed. 

S. B. Campbell and G. P. Young, both of Wytheville, for appellant. 
R. L. Jordan, of Pulaski, and Ted Dalton, of Radford, for appellee. 









CAMPBELL, C. J.—This appeal brings under review a final decree 
of the Circuit Court of Pulaski county, entered in the chancery cause 
of J. B. Coleman, complainant, against the Peoples National Bank of 
Pulaski, respondent (hereafter called the bank). 

Coleman instituted a suit in equity against the bank, alleging in 
his bill of complaint that the bank was indebted to him in the prin- 











NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §417. 
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cipal sum of $2,761.60, due to the refusal of the bank to honor a check 
drawn in his favor by R. S. Cecil, a depositor of the bank, for that 
amount, and the application of said sum of money as a credit upon a 
note of R. S. Cecil held by the bank. 

The bill specifically alleges that the sum of $2,761.60 had been de- 
posited by Cecil for the express purpose of paying the check in favor 
of complainant; that the bank had knowledge of the fact that this sum 
of money was impressed with a trust and was being held for the benefit 
of complainant, and that, therefore, the bank had no authority to appro- 
priate this money to its own use. 

Upon the submission of the cause upon the bill, answer and deposi- 
tions of witnesses, the court entered a judgment against the bank in 
the principal sum of $2,761.60. It is this decree which is complained of. 

Upon a conflict of evidence, the following facts may be deduced in 
favor of complainant: Coleman, a citizen of the town of Pulaski, Vir- 
ginia, was the owner of a dwelling house located in the town. In the 
year 1937 he listed this property for sale with R. S. Cecil, a licensed 
real estate agent, who, prior to entering the real estate business, had 
been an employee of the bank in the capacity of cashier. On Septem- 
ber 2, 1937, Cecil, agent, sold the property to Dr. R. O. Smith for the 
sum of $7,350, the terms of sale being the assumption by Smith of a 
certain mortgage upon the property and the balance of $3,119.10 being 
paid by the check of Smith drawn in favor of Cecil. On the day the 
sale was consummated, Cecil deposited the check of Smith, drawn on 
an out-of-State bank, in the defendant bank, and at the time of making 
the deposit he made this statement to W. L. Dudley, cashier: ‘‘I asked 
him to send the check direct for collection, that it was the proceeds of 
the sale of the Coleman property and I had given Mr. Coleman a check 
($2,761.60) for his part and that I wanted the funds there when he 
presented the check for payment.”’ 


Due to illness in his family and because he was not in need of funds, 
Coleman did not present the check of Cecil for payment until January 
31, 1938. During the period from September 7, 1937, when the amount 
of the Smith check was credited to the account of Cecil, his (Cecil’s) 
balance in the bank fluctuated above and below the amount of the 
Coleman check, which condition was condoned by the bank. Upon 
ascertaining from his bank statement that the Coleman check had not 
been presented for payment, Cecil changed his account from personal 
to that of agent, with the view, as stated by him, of meeting the Cole- 
man check. 

On January 19, 1938, Cecil was adjudged a bankrupt, being at that 
time indebted to the bank in the sum of $11,400, evidenced by a note 
which had been renewed from time to time over a period of several 
years, and which was secured at the time he left the bank by certain 
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shares of stock, the indorsement of his wife, a mortgage on real estate 
and a life insurance policy in the amount of $10,000. 

On the same day he filed his petition in bankruptcy, Cecil deposited 
in the bank, to his account as agent, the sum of $150. In answer to 
the question: ‘‘Please state why you made that deposit ... and for 
what purpose?’’ Cecil stated: ‘‘I filed my Petition in bankruptcy on 
January 19, and Mr. Sutherland, my Attorney, asked if I had any 
money, I believe I told him I had 3 cents in my pocket, but I didn’t 
know what I had in the bank. I asked the bank for my balance and 
didn’t have enough to pay the Coleman check. I had a note down 
in the Pulaski Trust Company with five shares of Peoples National 
Bank stock as collateral, which Mr. Wirt had told me prior to that he 
had sold. I told Mr. Sutherland this and he instructed me to get the 
money, which I did, in the amount of $200.00. $150.00 was deposited 
to my Agent’s account of the Peoples National Bank in order that the 
Coleman check could be taken care of, $40.00 was given to Mr. Suther- 
land, to send off my bankruptcy petition, and $10.00 I used to buy 
something to eat.’’ 

Upon ascertaining that Cecil had become a bankrupt, the bank, not 
upon the immediate initiative of its cashier, but later, upon the advice 
of counsel, applied the sum of $2,782.65, which was standing on the 
bank books in the name of R. 8. Cecil, agent, to the note due by Cecil 
in his individual capacity, though aware of the fact that the due date 
of the note was February 1, 1938, as shown by the evidence of Dudley. 
The Coleman check was presented at the bank on January 31, 1938, 
and payment thereof refused. 

Having reached the same inescapable conclusion reached by the 
lower court—that the bank had actual notice that the deposit made by 
Cecil was impressed with a trust in favor of Coleman—it is unnecessary 
to discuss the various contentions of counsel for the bank, that before 
the complainant can recover he must be able to identify the money 
deposited by Cecil; that the bank was without notice as to the character 
of the deposit ; that the note held by the bank was an order on the bank 
to pay the amount thereof to itself; that the giving of a check is not 
an assignment of the fund in bank; that the addition of the word 
‘‘Agent’’ to Cecil’s account in no way changed its status; that the neg- 
ligence of Coleman in not presenting the check prevents a recovery. 

Whatever may be the rule in other jurisdictions, the accepted doc- 
trine in this Commonwealth is that one stated in Federal Reserve Bank 
v. State & City Bank, 150 Va. 423, 143 S. E. 697, 701. In delivering 
the opinion of the court, Judge Chichester said: ‘‘In the note, page 424, 
of 111 Am. St. Rep., in discussing the bankers lien ‘on general deposits’ 
where the equities of third parties are involved, the annotator says: 
‘Where trust funds are deposited with a bank, and the bank has notice 
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of their trust character, it has no right to appropriate them to the pay- 
ment of the individual debt of the depositor due from him to it... .’” 

This view that a bank has no right to set off against a debt due the 
bank, money deposited by the debtor in his own name, but which, in 
fact, is impressed with a trust of which the bank has knowledge, is sup- 
ported by the great weight of authority. In 7 Am. Jur. p. 462, the 
general rule is stated thus: 


‘It is universally conceded that, knowledge upon the part of a bank 
that deposits made by a debtor of the bank in his own name belong to 
a third person absolutely precludes the bank from applying such funds 
to the individual indebtedness of the depositor to it.’’ 






See also Morse on Banks and Banking (6th Ed.) section 590, p. 
1244; Chase & Baker Co. v. Olmsted, 93 Wash. 306, 160 P. 952; Steere 
v. Stockyards National Bank, Tex. Civ. App., 266 S. W. 531; Brown 
v. Maguire’s Real Estate Agency, Mo. App., 101 8. W. 2d 41; 9 Corpus 
Juris Secundum, Banks and Banking, p. 631, § 304. 

The decree of the circuit court is plainly right, and it will be af- 
firmed. 
Affirmed. 


MATURITY DATE OF NOTE WITH 
ACCELERATION CLAUSE 


In re Steinway’s Estate, Surrogate’s Court, New York County, 21 N. Y. 
Supp. (2d) 31 


The statute of limitations does not begin to run against a note 
containing an acceleration clause until the specified maturity date, 
unless the payee takes some affirmative action to mature the note 
earlier. 

Two promissory notes for $5,000 each were identical in every 
respect except as to date of execution. They provided for a pay- 
ment of $100 on December 1, 1930 and $100 on the first day of each 
month thereafter until the full amount was paid. Each of the notes 
contained an acceleration clause which read as follows: ‘‘Upon 
failure to pay any of the above installments, all subsequent install- 
ments shall become due and payable at once, unless an extension is 
granted. The monthly installments of principal were paid until 
May, 1932. Upon the death of the payee of the note in 1939, the 
executors of his estate sought to recover all of the sums falling due 
within the six years preceding the date of his death. It was held that 
the statute of limitations did not begin to run against the notes 
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until the specified maturity date, since the payee failed to take any 
affirmative action to mature the notes earlier. The payee’s acqui- 
escence in the default of the maker, and the payee’s subsequent 
inaction amounted to an extension of time on the note. The acceler- 
ation of the note was optional with the payee and therefore he had 
the right to waive this option by his mere inaction. Consequently, 
the payee’s executors were not barred from recovery. 


Proceeding in the matter of the estate of Henry W. T. Steinway, 
wherein petitioner sought to compel payment of a legacy against which 
executors sought to set off a debt. 

Order in accordance with opinion. 

Eugene Cohn, of New York City, for petitioner. 

Sullivan & Cromwell, of New York City (Albert Andrews, of New 
York City, of counsel), for respondents. 


FOLEY, Surrogate—Under the will of Henry W. T. Steinway, a 
legacy of $10,000 was given to J. George Grill, who has assigned it to 
the petitioner in this proceeding instituted to compel payment of the 
legacy. Against this legacy the executors seek to set off a debt of $3,800 
which Mr. Grill owed to the executor. By concession of counsel, the 
only question for determination is whether this counterclaim of the 
estate is barred by the statute of limitations. 

The surrogate holds that the set-off against the legacy is valid and 
effective. He also specifically holds that the claim asserted as a set-off 
is not barred by the statute of limitations. 

That claim arose out of two promissory notes payable to the order of 
Henry W. T. Steinway. They were made by a corporation, the Grill 
Agency, were signed by J. George Grill, as president, and were indorsed 
by Mr. Grill, individually and as treasurer of another corporation. 
The notes are identical in every respect except as to the date of execu- 
tion. Each is in the face amount of $5,000 and provides for a payment 
of $100 on December 1, 1930, and $100 on the first day of each and every 
month thereafter until the full amount was paid. Each contains an 
acceleration clause which reads as follows: ‘‘Upon failure to pay any 
of the above installments, all subsequqent installments shall become due 
and payable at once, unless an extension is granted.’’ 

The monthly installments of principal were paid on December 1, 
1930, and in each succeeding month until May, 1932. The last install- 
ment on each note was paid on May 6, 1932. Nothing has been paid 
since that date. The testator died June 26, 1939. The executors seek 
to recover all of the sums falling due within the six years preceding the 
date of his death, an amount concededly aggregating $3,800. 

Tt is the contention of the petitioner that the acceleration clause in 
each note is absolute and self-operative, and that the statute of limita- 
tions commenced to run against the balance due thereon immediately 
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upon default in payment of a single installment. Under this conten- 
tion, the cause of action for the full amount due on each note would 
have accrued upon the default in payment of the installment due on 
June 1, 1932, and the claim would have been barred six years thereafter, 
This contention is without merit. 

Where the acceleration clause in an instrument expressly provides 
that it shall be effective ‘‘at the option of’’ the holder, there can be no 
doubt that the statute of limitations does not begin to run, so far as 
the principal debt is concerned, until the maturity date or dates speci- 
fied in the instrument. Quackenbush v. Mapes, 123 App. Div. 242, 107 
N. Y. S. 1047; Moline Plow Co. v. Webb, 141 U. 8S. 616, 12 S. Ct. 100, 35 
L. Ed. 879; Williston on Contracts, Vol. 6, sec. 2025. In Quackenbush 
v. Mapes, supra, the action was brought to foreclose a mortgage. Both 
the mortgage and the bond contained a provision that in case of default 
in the payment of interest, the principal sum should, after thirty days, 
become due and payable, at the option of the mortgagee. In consid- 
ering the defense of the statute of limitations, the court said: ‘‘Here a 
time was fixed for payment, and the mortgagee had an absolute right to 
wait until that time arrived before demanding payment, and the mort- 
gagor could not compel him to accept payment in advance. Until he ex- 
ercised his option, either by making a demand or by commencing an 
action, his right to maintain an action was not complete. Not only this, 
but the clause was inserted in the bond and mortgage for the sole bene- 
fit of the mortgagee. The mortgagor could not compel him to accept 
payment after a default, and it would be an inequitable and unjust rule 
to permit a mortgagor by his own default to restrict in any way the 
rights of the mortgagee.’’ 123 App. Div. at page 246, 107 N. Y. C. at 
page 1050. 

Even in cases where the acceleration clauses contain no specific lan- 
guage expressive of an option on the part of the creditor, the great 
weight of authority seems to support the view that the statute does not 
commence to run until the specified maturity date, unless the creditor 
take some affirmative action to mature the claim earlier. The effect of 
such a clause is stated by Judge Thayer in Keene Five Cent Savings 
Bank v. Reid, 8 Cir., 123 F. 221, 224, certiorari denied, 191 U. S. 567, 
24S. Ct. 841, 48 L. Ed. 305, where he said that ‘‘the decided weight of 
reason and authority is in favor of the view that such provisions are not 
self-operative ; that they are for the benefit of the creditor, and intended 
to give him, on grounds of convenience, the right to treat the entire debt 
as matured’”’ if the promises contained in the agreement are not fulfilled. 
Such provisions are regarded as arming the creditor with an additional 
right ‘‘in the nature of a right to declare a forfeiture or to exact a pen- 
alty, which he may or may not exercise, and as a right which the courts 
will never regard as having been exercised by the creditor, or as having 
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any effect upon the period of maturity specified in a note or bond, with- 
out some affirmative action on his part, such as a notification to the 
debtor, by a suit or otherwise, that on account of the default he elects to 
treat the entire indebtedness as due.’’ 


Such clauses are similarly construed by eminent text writers on this 
subject. ‘‘It seems, however, a fairer construction of such a provision— 
obviously intended as it is solely for the advantage and security of the 
ereditor—to hold that the acceleration of maturity does not occur un- 
less the creditor so elects, even though in terms the provision is abso- 
lute.’’ Williston on Contracts, Rev. Ed. 1938, vol. 6, section 2025. ‘‘The 
weight of authority and the better view construe the acceleration provi- 
sion as giving the holder an option to declare the whole sum due, which 
he can exercise by demand, suit, foreclosure and similar acts. Since the 
provision is primarily for his benefit, he can waive it, if he wishes.’’ 
‘Acceleration Provisions in Time Paper,’’ 32 Harvard Law Review, 
747, 767; Zechariah Chafee, Jr. The same view is expressed in the deci- 
sions in many other jurisdictions. Richardson v. Warner, C. C., 28 F. 
343; Belloc v. Davis, 38 Cal. 242; Mason v. Luce, 116 Cal. 232, 48 P. 72; 
Richards v. Daley, 116 Cal. 336, 337, 48 P. 220; Watts v. Hoffman, 77 
Ii. App. 411; Summers v. Wright, 231 Ala. 372, 165 So. 87; Lowen- 
stein v. Phelan, 17 Neb. 429, 22 N. W. 561; Cox v. Kille, 50 N. J. Eq. 
176, 24 A. 1032; Meadows Co. v. Bryan, 195 N. C. 398, 142 S. E. 487; 
Watts v. Creighton, 85 Iowa 154, 52 N. W. 12; First National Bank v. 
Parker, 28 Wash. 234, 68 P. 756, 92 Am. St. Rep. 828; White v. Krutz, 
37 Wash. 34, 79 P. 495; Wall v. Marsh, 9 Baxt., Tenn., 438; Puthoff v. 
Walker, 213 Mo. App. 228, 248 S. W. 619. 

Under the rule as enunciated by these authorities, it is immaterial 
whether or not the acceleration clause expressly states that it is to be 
effective at the option of the creditor, for the courts will regard it as 
having been so intended even though the provision seems to be absolute 
on its face. Such is the reasonable and logical interpretation of such a 
provision and would seem to express the clear intention of the parties. 

In the present proceeding, moreover, it is not necessary to decide 
when a cause of action would mature on a note which contained an aecel- 
eration clause absolute on its face. The clause in the notes in this pro- 
ceeding provides that upon default, the subsequent payments shall be- 
come due and payable at once ‘‘unless an extension is granted.’’ It was 
thereby clearly contemplated that the option should rest with the payee. 
There is no evidence in the record as to whether or not an express 
extension was made. The contract does not require, however, that the 
creditor manifest his intention to grant an extension by a writing or in 
express words. No affirmative steps were taken by him to compel pay- 
ment of the debt before the maturity dates stated in the notes. Since 
acceleration was optional with him, he may waive his right, and the 
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waiver may be shown by mere inaction. 32 Harvard Law Review, supra, 
at p. 767. His acquiescence in the default and his subsequent inaction 
amounted to an extension. The defaulting debtor should not be heard to 
say now that an extension should have been reduced to writing or 
brought to his attention by unequivocal words. 

The surrogate, therefore, holds that the executors are entitled to set 
off against the legacy the sum of $3,800, with interest from the date 
of default on each installment as it became due within the six years pre- 
ceding the death of the decedent. After deducting that sum from the 
face amount of the legacy, the balance is directed to be paid to the 
assignee of the legatee. 

Submit order on notice accordingly. 


LIABILITY FOR NEGLIGENCE 


Neil v. Bank of America National Trust & Savings Association, District 
Court of Appeal, Second District, California, 104 Pac. Rep. (2d) 107 


Plaintiff, a customer of defendant bank, was injured from a fall 
as a result of slipping on the wet linoleum on the floor of the banking 
room on a rainy day. It was held that plaintiff could not recover for 
injuries sustained since the bank had neither actual nor construc- 
tive notice of the presence of wet and muddy footprints on the floor. 
The court said that ‘‘in order to impose liability for injury to an 
invitee by reason of the dangerous condition of the premises, the 
condition must have been known to the owner or occupant or have 
existed for such time that it was the duty of the owner or occupant 
to know of it.”’ 


Appeal from Superior Court, Ventura County; Louis C. Drapeau, 
Judge. 

Action by Elsie V. Neil against the Bank of America National Trust 
& Savings Association and others, to recover for injuries sustained by 
plaintiff who fell on the floor of named defendant’s banking room. 
From a judgment for plaintiff, and from an order denying named de- 
fendant’s motion for judgment notwithstanding verdict, or in the alter- 
native for a new trial, named defendant appeals. 

Reversed. 

Sidney A. Moss, of Los Angeles, for appellant. 

Henderson & Churchill, of Santa Paula, and Roland Thompson and 
James L. Davis, both of Santa Ana, for respondent. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Bdition) §930. 
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YORK, P.J.—This is an appeal from a judgment entered pursuant 
to the verdict of a jury awarding respondent damages in the sum of 
$3,000 for injuries sustained when she fell on the floor of appellant’s 
banking room at Camarillo, California, and also an appeal from the 
order denying appellant’s ‘‘motion for judgment notwithstanding the 
verdict or in the alternative for a new trial.’’ 


It is revealed by the record that on December 1, 1937, respondent, an 
employee of the Camarillo State Hospital, left that institution shortly 
before two o’clock in the afternoon during a drizzling rain and was 
transported by Bert O. Brown in his automobile to appellant’s bank 
where she was accustomed to do business, in order that she might cash 
a check. 

She entered the bank and had advanced ‘‘three to five steps,’’ about 
‘‘four feet’? away from the front door, when she slipped and fell, sus- 
taining a Colles’ fracture of the left arm just above the wrist. Respond- 
ent testified that she did not notice the condition of the floor when she 
went into the bank, but after she fell she observed that it was ‘‘wet and 
muddy,’’ and that the heel of her shoe had left a skid mark six to eight 
inches long; that she examined her shoes and found mud on the upper 
outside portion of her right shoe; that at the point where she fell it 
‘looked more as if it was a number of footprints like a number of peo- 
ple had been in and tracked over this’’ for a space of about two feet; 
that ‘‘it was pretty wet, and made a kind of solid kind of a film’’; that 
she finished her business with the bank and sought medical attention. 
The physician who attended her testified that the said fracture was re- 
duced under anesthetic and the arm kept in a plaster cast for four 
weeks, after which it was put in splints, followed by treatments. Re- 
spondent was unable to return to her work for a period of three months. 


The local manager of the bank, Harold G. Moody, testified when 
called by respondent under section 2055 of the Code of Civil Procedure, 
that the dark green composition linoleum had been on the floor of the 
banking room since 1934; that in order to keep it clean the janitor used 
each day a sweeping compound composed of an oily substance and saw- 
dust; that on rainy days a small amount of water would be tracked in; 
and he had observed at those times ‘‘more or less of a footprint of mud’’ 
on the linoleum; that the said linoleum had been waxed from time to 
time, although in relation to the day of the accident, he did not recall 
when it had last been done. He also stated that his location in the bank- 
ing room commanded a full view of the front entrance and of the floor 
in general, and that the front door, which was approximately five feet 
in width, remained open to the weather on the day in question. When 
called by appellant, this witness qualified said statements by testifying 
that he had never seen the floor cleaned during the year 1937, and did 
not know, and in fact only presumed, that the sweeping compound con- 
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tained an oily substance; that he opened the bank at 9:30 o’clock in the 
morning on December 1, 1937, at which time there was neither mud nor 
footprints, or other foreign substance on the floor; that in the half hour 
previous to the accident probably but six persons had entered the bank; 
that Mr. Sawtelle entered only a few moments before respondent, and 
although he (Moody) had occasion to look toward the door during a 
period of fifteen minutes prior to Mr. Sawtelle’s arrival at the bank, he 
saw no footprints, mud or other foreign substance on the floor. 

The witness Sawtelle testified that he was in the bank at the time of 
the accident and was standing talking to Mr. Moody; that he helped to 
pick respondent from the floor after she fell; that although it had rained 
earlier in the day, it was not raining at that time, and he noticed that 
respondent had mud on her shoes; that there was mud on the floor where 
she was standing and ‘‘where she had tracked it’’; that the rest of the 
floor was clean; that when he went into the bank ‘‘the floor was clean. 
There weren’t any mud prints on the floor, and when I went to the win- 
dow I didn’t notice whether there were any mud prints at the window. 
But when I picked her up I noticed there was mud on her shoes and 
mud where she was standing on the floor.’’ 

The witness Brown testified that he called with his automobile at 
the state hosptial on December 1, 1937; that it was raining, and respond- 
ent walked on a rough brick walk from the nurses’ quarters to his car, 
and that he drove her to the bank, where she left his car and walked on 
a cement walk to the door of the bank. 

Over the objection of appellant, on the ground of remoteness and 
that it did not tend to prove or disprove any of the issues of the case, 
the witness Salsman was permitted to testify that in January, 1937 
(eleven months prior to the time the accident herein occurred) he en- 
tered the bank early in the morning after it had rained the night before 
and slipped on the floor which ‘‘was tracked all over with footprints 
from the wetness of the weather at that time.’’ 

Appellant contends that the judgment is not supported by the evi- 
dence, and assigns as error the admission in evidence of a prior accident; 
the denial of its motions for directed verdict and for judgment notwith- 
standing the verdict or to alternatively move for a new trial. 

In connection with its contention with respect to the insufficiency of 
the evidence, it urges that in order for respondent to recover damages 
for the alleged negligence of the bank, she must show (1) that the bank 
had actual or constructive notice of the presence of wet and muddy 
footprints on the floor of its premises; and (2) ‘‘the length of time dur- 
ing which the substance which caused the slipping was on the floor.’’ 

This latter contention of appellant must be sustained, because of the 
complete lack of any evidence that the bank had notice of the presence 
of such footprints on the floor of its banking room. For all that appears, 





>_> —-— — Be SS 85 lCUM OS] Oe OO 


~ Oo 


THE BANKING LAW JOURNAL 647 


respondent tracked into the banking room the mud and water which 
caused her to slip and fall upon the linoleum. 

In the case of Crawford v. Pacific States S. & L. Co., 22 Cal. App. 2d 
448, 449, 71 P. 2d 333, it was stated, quoting from Touhy v. Owl Drug 
Co., 6 Cal. App. 2d 64, 66, 44 P. 2d 405: 

‘¢*The proprietor of buildings who directly or by implication invites 
others to go therein owes to such persons who thus enter a duty to have 
his premises in a reasonably safe condition, and to give warning of 
latent or concealed perils. He is not an insurer of such persons, nor 
does the mere occurrence of injury on such premises to such invitee ere- 
ate any presumption of negligence on the part of the proprietor. His 
responsibility is not absolute; he is only required to use ordinary care 
for the safety of the persons he invites to come upon the premises. The 
true ground of liability rests on the proprietor’s superior knowledge of 
the perilous instrumentality and the danger therefrom to invitees, over 
that of the invitee. Where such danger is obvious, or is as well known 
to the injured invitee as to the owner or occupant, there is no liability.’’ 
Citing numerous cases. 

In the circumstances presented by the facts herein, the conclusion is 
irresistible that the danger incident to stepping upon linoleum on a rainy 
day, either with wet and muddy shoes or after the floor had been tracked 
by previous customers with wet and muddy shoes, was as obvious to 
respondent as it was to the manager of the bank. 


CRIMINAL LIABILITY UNDER BAD CHECK 
LAW 


State v. Dowless, Supreme Court of North Carolina, 9 S. E. Rep. (2d) 18 


An indictment charged an officer of a corporation with issuing 
and delivering a worthless check knowing that he did not have suffi- 
cient funds or credit with the bank with which to pay the check. 
The proof, however, disclosed that the check was issued by a corpora- 
tion of which the accused was the executive head and that the cor- 
poration did not have sufficient funds or credit with the bank to pay 
the check. It was held that the proof did not conform to the charge 
contained in the warrant because of the variation between the allega- 
tion and the proof, and therefore the indictment should be dismissed. 


Appeal from Superior Court, Robeson County; N. A. Sinclair, 
Emergency Judge. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1177. 





648 THE BANKING LAW JOURNAL 


W. B. Dowless was convicted of issuing a worthless check with intent 
to defraud, and he appeals. 

Reversed. 

The defendant was charged with issuing a worthless check, in viola- 
tion of Chap. 62, Public Laws 1927 (Michie’s Code, § 4283(a). 

The warrant charged that the defendant, with intent to defraud, 
‘*did issue and deliver to this affiant (O. K. Kittrell) a worthless check 
in amount of $211.79 . . ., defendant knowing at the time of issuing 
and delivering said check that he did not have sufficient funds or neces- 
sary credit arrangements with said bank whereby said check would be 
paid.’’ 

The check offered in evidence, and relied on by the State, was as 
follows: 

‘‘Whiteville, N. C., 7/24/1939. 

Waccamaw Bank & Trust Company. 

Pay to order of O. K. Kittrell $211.79. Two Hundred and Eleven 
and 79/100 Dollars. For Tob. barn furnaces. 

The Dowless Tobacco Curer, Incorporated. 
By W. B. Dowless, Pres. & Secy-Treas.’’ 


Defendant’s motion for judgment of non-suit was denied. Verdict— 


guilty. From judgment imposing sentence, defendant appealed. 

Harry MeMullan, Atty. Gen., and T. W. Bruton and Geo. B. Patton, 
Asst. Attys. Gen., for the State. 

H. H. Clark and Edward B. Clark, both of Elizabethtown, for 
defendant. 


DEVIN, J.—The defendant assigns as error the ruling of the court 
below denying his motion for judgment of non-suit. 

The warrant, upon which the defendant was tried and convicted, 
charged that defendant W. B. Dowless did issue and deliver a worthless 
check, knowing that he did not have sufficient funds or credit with the 
bank with which to pay same, whereas the proof shows a check issued 
by a corporation of which defendant Dowless was executive head, to- 
gether with oral evidence that the corporation did not have sufficient 
funds or credit with the bank to pay same. 

While the terms of the statute (Public Laws 1927, Chap. 62) are 
broad enough to cover the utterance and delivery of the check of a cor- 
poration by an officer thereof with knowledge of the falsity of the check 
and the insufficiency of the funds or credit of the maker, here the charge 
is that W. B. Dowless, individually, issued the check with knowledge 
that he (Dowless) did not have sufficient funds or credit with the bank 
to pay the check. The proof does not conform to the charge contained 
in the warrant. There is a variance between allegation and proof. 
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State v. Franklin, 204 N. C. 157, 167 S. E. 569; State v. Corpening, 191 
N. C. 751, 1383 S. E. 14; State v. Harbert, 185 N. C. 760, 118 S. E. 6. 
We conclude that on this record, the defendant’s motion for judg- 
ment of non-suit should have been allowed. 
Reversed. 


TRUSTEE CONSIDERED AS ACTUAL OWNER 
BY BENEFICIARIES 


Simmers v. Simmers, Supreme Court of Pennsylvania, 14 Atl. Rep. (2d) 
120 


Defendant created a trust, without consideration, shortly after 
the death of his first wife, for the protection of his four children 
by that marriage. For a period of about twenty years from the 
time the trust was created, the beneficiaries treated their father as 
the actual owner of the trust properties, and never requested an 
accounting of his trust. Subsequently, because of ill will caused by 
their father’s marriage again, the beneficiaries asked for an account- 
ing of rents and profits of the trust property. 

In denying the request for an accounting the court said that 
‘as competent beneficiaries having full knowledge of the facts, they 
by acquiescence consented to and affirmed the conduct of the trustee 
with respect to the trust property, and they are therefore now pre- 
cluded from questioning the propriety of such conduct.’’ The bene- 
ficiaries showed by their conduct that they intended that their father 
should have the full use and control of the trust property as long 
as the trust continued, without any obligation to account to them 
for rents and profits. 


Suit by George Simmers, Jr., and others against George Simmers to 
discharge two parcels of real estate from a trust and to require defend- 
ant to convey them to plaintiffs. From a decree which directed that 
the conveyance be made on condition that plaintiffs reimburse defend- 
ant in the sum of $3,300 for money expended by defendant in discharg- 
ing a mortgage on the premises, but which did not require defendant 
to account for rentals from the property, plaintiffs appeal. 

Affirmed. 

Carl McLaughlin, of Philadelphia, for appellants. 

G. Edward Dickerson, of Philadelphia, for appellee. 


DREW, J.—The reason given for this appeal is that the learned 
court below erred in not ordering an accounting by the trustee. The 
trustee is the defendant, father of appellants, and also settlor of the 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §494. 
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trust. The proceeding started with a bill in equity praying for a de- 
cree to discharge from a trust two parcels of real estate in Philadel- 
phia, known as Nos. 4413 and 4415 South 82nd Street, and ordering 
defendant to convey them to appellants, the beneficiaries, on the ground 
that the trust had ended when they had reached their respective major- 
ities. The court so ordered, because the trust was dry, but made the 
conveyance conditional upon reimbursement of defendant by plaintiffs 
in the sum of $3,300, being money paid by him during the continuance 
of the trust in discharge of a mortgage on the premises. Plaintiffs 
now complain because the final decree did not direct that defendant 
account for the rentals received by him from the one property, and for 
the fair rental value of the other, which he occupied during the trustee- 
ship. 

A fair examination of the record will show that plaintiffs are not 
entitled to an accounting. In their original bill, ‘‘out of regard for 
the fact that the defendant was their father,’’ they did not pray for 
an accounting, but requested only a decree directing the conveyance of 
the trust property to them, and such further relief as the court should 
deem proper. After the entering of the final decree, when they found 
they had to reimburse defendant in the amount of $3,300, they brought 
a supplemental bill in which they asked for an accounting. This was 
the first intimation that they expected their father to pay them rent 
for the premises he had occupied for many years, and account to them 
for any profits received from the other property. 

Defendant created the trust, without consideration, in 1920, shortly 
after the death of his first wife, for the protection of his four children 
by that marriage, who were then all minors. Almost twenty years have 
gone by since the date of the first conveyance. During that time, plain- 
tiffs treated defendant as though he were actual owner of the prop- 
erties. They made no request for an accounting of his trust, nor did 
he render any such account. He alone paid the taxes, water rents, and 
interest on the mortgage, and made the expenditures for repairs. In 
1928, he paid off the principal of the $3,300 mortgage. Plaintiffs have 
made no contribution whatsoever towards the upkeep of the premises. 

The eldest son reached his majority in 1922; the next son became of 
age more than thirteen years before this bill in equity was filed; the 
third son, who died in 1935, became 21 in 1926 and never made any 
claim; the youngest child reached her majority six years ago and did 
nothing. Over that long period of years, plaintiffs have by their con- 
duct manifested the intention that their father, his second wife, and 
the dependent children in the family occupy the one property rent 
free, and that the income derived from the other property be applied 
toward the support of the family and towards the expense of maintain- 
ing the properties. They themselves have lived with their father on 
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the one property upon various occasions. Son George occupied one of 
the houses from 1932 until 1937, during which time he paid rent in 
full to his father, without claiming any deduction for himself because 
of his interest in the property; nor was it ever urged that any account- 
ing of the receipts be made for the other children. 

It was not until 1937, when their father displeased them by marry- 
ing again, that appellants displayed a hostile attitude towards him, 
and took the present steps to eject him and his family from the prem- 
ises. The language of Srawbridge’s Estate, 322 Pa. 410, 185 A. 728, 
is apposite here: ‘‘The purpose of this agreement, to maintain and raise 
the children under one roof, as one family, was under the circumstances 
commendable and socially desirable. Such family agreements are to be 
encouraged. Their desirability extends beyond requirements of too 
strict adherence to rigid contractual formalities. While there is no 
formal written agreement among the children and their father, con- 
cerning this occupancy, the conduct of all the parties during a twenty- 
year period points conclusively and inevitably to such an arrangement.’’ 
Plaintiffs cannot at this late date, and because of ill will caused by 
their father’s marriage, destroy the family arrangement which existed 
regarding these properties for so many years. Their own acquiescence 
furnishes the reason for their not being entitled to an accounting. 

Decree affirmed. 


DISCHARGE OF ACCOMMODATION INDORSER 


Brosnan v. Benjamin, Supreme Court, Appellate Division, 19 N. Y. — 
App. (2d) 731 


An automobile was repossessed but was not resold according to 
the provisions of law relative to conditional sales. It was held that 
the conditional buyer of the automobile was discharged from further 
liability on his note representing part payment of the purchase 
price. The accommodation indorser of the note was likewise dis- 
charged and released according to See. 201 of the Negotiable Instru- 
ment Law, N. Y. (See. 120 of the Uniform Negotiable Instruments 
Law). 


Action by James A. Brosnan and another against Sadie Benjamin 
and another on a note representing part payment on purchase price of 
an automobile. From an order of the county court reversing a judg- 
ment obtained by plaintiffs in the City Court, the plaintiffs appeal. 

Affirmed. 


NOTE—¥For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §42. 
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Argued before Hill, P.J., and Crapser, Heffernan, Schenck, and 
Foster, JJ. 

C. Everts Mangan, of Binghamton, for appellants. 

Ray T. Hackett, of Binghamton, for respondents. 


PER CURIAM—This is an appeal from an order of the Broome 
County Court reversing a judgment obtained by the plaintiffs in Bing- 
hamton City Court. 

The action was brought to recover upon a note for $244 which repre- 
sented part payment upon the purchase price of a secondhand automo- 
bile pursuant to a conditional sales contract. The automobile was repos- 
sessed but was not resold according to the provisions of law relative to 
conditional sales as set forth in Section 80-c of the Personal Property 
Law. Accordingly, the defendant Benjamin, the vendee under the sales 
eontract, was discharged from further liability. The defendant Doo- 
little, being an accommodation signer, was likewise discharged and re- 
leased under Section 201 of the Negotiable Instrument Law. 

The method engaged in by these plaintiffs, whereby the price of the 
secondhand automobile in question was stated to be $675, whereas the 
actual cash paid together with the trade-in allowance and two notes to- 
tal over $1200 is condemned by this court. This manner of compelling 
a purchaser to pay such exorbitant so-called ‘‘finance and carrying”’ 
charges on an installment basis leans toward usurious practice and ¢er- 
tainly is an insidious form of fraud. 

The order and judgment of the Broome County Court should be 
affirmed, with costs. 

Judgment and order of Broome County Court unanimously affirmed 
with costs. 


STATUTORY LIABILITY OF BROKER AS 
NATIONAL BANK STOCKHOLDER 


Barnes v. Reed, United States Circuit Court of Appeals, Third Circuit, 
112 Fed. Rep. (2d) 714 


Where a broker purchases bank stock for his own account with- 
out obligation to transfer it to the account of a client, he is liable 
for assessment thereon based on ownership within sixty days before 
the bank closed. 12 U. S. C. A. §§ 63, 64. However, if a broker 
purchases stock with a binding commitment to deliver it to a client, 
he has the status of a pledgee of the stock, even though he uses his 
own money for the purchase. 


AS PELE LR ALLELE, AAPL OEE TT 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1441, 1442. 





THE BANKING LAW JOURNAL 653 


Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; William H. Kirkpatrick, Judge. 

Action by L. M. Reed, receiver of the Commercial National Bank 
of Philadelphia, against Walter K. Barnes, trading as Barnes & Lofland, 
to recover a stock assessment based upon defendant’s ownership of 
bank’s capital stock. From judgment for plaintiff upon motion, de- 
fendant appeals. 

Affirmed. 

James Francis Ryan, of Philadelphia, Pa., for appellant. 

Joseph B. Quinn and Thomas J. Minnick, Jr., both of Philadelphia, 
Pa., for appellee. 


BIGGS, C. J.—The appellee, receiver of Commercial National Bank 
of Philadelphia, sued the appellant, Barnes, to recover a stock assess- 
ment based upon the appellant’s ownership of 76 shares of the capital 
stock of the Bank within sixty days before the date upon which the 
Bank closed. The appellant filed an affidavit of defense. A motion 
for judgment was made and judgment was given for the appellee for 
the full sum sought. The appeal at bar is from that judgment. 

The following facts appear from the statement of claim and the 
affidavit of defense: The appellant is a broker and auctioneer dealing 
in stocks and securities. He was aware that there was an open offer 
upon the part of the president of the Bank to purchase stock of the 
Bank when it was offered. The appellant purchased 76 shares of the 
stock of the Bank as he states in his affidavit of defense ‘‘in contempla- 
tion of that .. . offer.’’ He further alleges in the affidavit that he did 
not purchase the stock as an investment or for the purpose of owner- 
ship ‘‘but only in the furtherance of his business as a broker and dealer 
in such stocks and securities and that he immediately thereafter sold 
the stock [to the president of the Bank] in the same capacity as broker 
and dealer.’’ 

The issua presented is a very narrow one. We think it is apparent 
from the record that when the appellant bought the 76 shares of the 
stock of the Bank he bought them for his own account. It does not 
appear that he had or gave any commitment to deliver the stock he 
purchased to the president of the Bank. The appellant was at liberty 
to sell the stock to the president in accordance with the latter’s open 
offer or if some other prospective purchaser offered a higher price he 
was at liberty to sell the stock to that purchaser. In short, the appel- 
lant was the absolute owner of the stock within the period specified by 
the statute. Act of Dec. 23, 1913, ¢. 6, See. 23, 38 Stat. 273, 12 U. 8S. 
C. A. §§ 63, 64. See Early v. Richardson, 280 U. 8S. 496, 50 S. Ct. 176, 
74 L. Ed. 575, 69 A. L. R. 658; Ward v. Simon et al., D. C., 23 F. 
Supp. 117. While it is true that a broker who purchases stock with 
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a binding commitment to deliver it to a client has the status of a 
pledgee of the stock, even though the broker use his own money for 
the purchase, Richardson, Trustee v. Shaw, 209 U. S. 365, 28 S. Ct. 
512, 52 L. Ed. 835, 14 Ann. Cas. 981, such is not the case where a broker 
purchases stock for his own account without obligation to transfer it to 
the account of a client. It follows that the appellant is liable for the 
assessment. 
Accordingly, the judgment of the court below is affirmed. 


INVESTMENTS BY MEMBER BANKS IN OBLIGATIONS OF 
CERTAIN GOVERNMENT AGENCIES 


The Board of Governors recently received an inquiry with regard 
to the amount of certain obligations, guaranteed by the United States, 
which may be held by a member bank of the Federal Reserve System. 
Under the provisions of the Federal Reserve Act, State member banks 
are subject to the same limitations and conditions with respect to the 
purchasing, selling, underwriting and holding of investment securities 
and stock as are applicable in case of national banks under section 5136 
of the United States Revised Statutes. The latter section provides that 
the limitations and restrictions therein contained as to dealing in, under- 
writing and purchasing investment securities by a national bank for 
its own account shall not apply to obligations of the United States and 
certain other types of obligations specifically mentioned. The Board 
was advised by the office of the Comptroller of the Currency that ob- 
ligations of the Commodity Credit Corporation, the Reconstruction 
Finance Corporation, the United States Housing Authority and the 
Federal Farm Mortgage Corporation in the form of investment secu- 
rities which, in accordance with law, are unconditionally guaranteed as 
to principal and interest by the United States, are considered by the 
office of the Comptroller as ‘‘exempted securities.’’ Accordingly, the 
Board replied that a State member bank may purchase such obligations 
for its own account without regard to the limitations and restrictions 
of section 5136, United States Revised Statutes. 

With respect to debentures of Federal Intermediate Credit Banks 
the Board replied that such obligations are issued under the authority 
of the Federal Farm Loan Act, as amended, and therefore are ‘‘ex- 
empted securities’? by reason of the specific provisions of section 5136 
of the United States Revised Statutes. (Federal Reserve Bulletin, August, 
1940 issue.) 





QUESTIONS and ANSWERS 


On Banking Decisions 


A Few Questions of the Hundreds That Are Answered 
in the Bankinc Law Journat DiceEst (Fifth Edition) 


DEFALCATION NOT COVERED BY SURETY BOND 


Q. The first defalcation of a bank employee occurred on May 1, 
1930. The bank officials decided to overlook the matter upon the em- 
ployee’s giving to the bank his note indorsed by his father. Later, in 
April, 1931, the bank discovered that the employee, during a period from 
October 8, 1930, to March 31, 1931, had been guilty of a series of thefts 
of the bank’s funds which aggregated more than $20,000. Did the 
bank’s failure to notify the surety company of the first defalcation pre- 
clude the bank from recovery against the surety company for the subse- 
quent defalcations? 

A. Yes. Where a bank learns that an employee has been guilty of a 
defalcation and, nevertheless, retains him in its employ and fails to give 
notice of the defalcation to the surety company which issued his indem- 
nity bond, the bank will not be permitted to recover against the surety 
for subsequent defalcations of the same employee. Miners Savings Bank 
of Pittston v. Royal Indemnity Co., Pa., 9 Atl. Rep. (2d) 543. 57 
B. L. J. 159, § 722 B. L. J. Digest. 


DEPOSIT FOR SPECIAL PURPOSE A PREFERRED CLAIM 


Q. Money was deposited in a bank with instructions to pay it to a 
specified person upon his delivering to the bank a warranty deed to cer- 
tain property. The bank failed with the fund still in its possession. 
Will the person to whom the money is to be paid be entitled to a pre- 
ferred claim? 

A. Yes. Such a deposit is known as a deposit for a special purpose. 
The bank becomes a trustee of the fund and the owner is entitled to the 
full amount upon the failure of the bank. Rossman v. Blunt, 104 Fed. 
Rep. (2d) § 150 B. L. J. Digest. 


DISPUTE AS TO AMOUNT OF DEPOSIT 


Q. Plaintiff sued to recover a deposit of $2,500, offering in evidence 
her pass book which indicated a deposit in that amount. The bank 
claimed that the amount of the deposit was only $1,500 and that the 
sum of $2,500 had been written in the pass book through an error on the 
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part of one of its employees. The bank offered evidence to support its 
contention. Is the amount of a deposit as written in a pass book con- 
elusive as to the actual amount of the deposit? 


A. No. The bank may still show that, through error on the part of 
the employee, the amount written in the pass book was larger than the 
amount actually deposited. In this case the jury decided that the plain- 
tiff had deposited $1,500 only and was, therefore, entitled to recover no 
more than that sum. Webster v. Wachovia Bank & Trust Co., N. C,, 
182 S. E. Rep. 333. 53 B. L. J. 38, § 471 B. L. J. Digest. 





REVOCATION OF CHECK BY FAILURE OF DRAWER 


Q. Does the failure of the drawer of a check operate as a revocation 
of the check? 


A. Yes. A bank should not pay a depositor’s check after notice that 
he has made an assignment. Guthrie National Bank v. Gill, 60 Okla. 
560. 26 B. L. J. 628. Harrison State Bank v. First National Bank, 
Nebr., 218 N. W. Rep. 92. 45 B. L. J. 337, § 286 B. L. J. Digest. 





LIABILITY OF SAFE DEPOSIT COMPANY TO CUSTOMER 


Q. What is the liability of safe deposit companies to its customers? 

A. In the absence of express contract safe deposit companies are 
held to the exercise of ordinary care and are not absolutely liable for 
every loss. Bauman v. National Safe Deposit Co., 124 Ill. App. 419; 
Mayer v. Brensinger, 180 Ill. 110. 28 B. L. J. 68. Security Storage & 
Trust Co. v. Martin, Md., 125 Atl. Rep. 449. 41 B. L. J. 799, § 1350 
B. L. J. Digest. 





RELATION BETWEEN SAFE DEPOSIT COMPANY AND 
CUSTOMER 


Q. What is the relation between a safe deposit company and its 
customer ? 


A. The relation is that of a bailee and bailor. Roberts v. Stuyvesant 
Safe Deposit Co., 123 N. Y. 57; Mayer v. Brensinger, 180 Ill. 110. 28 
B. L. J. 340, § 1349 B. L. J. Digest. 





BANK NOT LIABLE WHERE AMOUNT OF CHECK IS RAISED 
THROUGH CARELESSNESS OF DRAWER 


Q. A check was carelessly drawn for $900 and raised to $4,900, 
and paid by the bank. Is the bank liable to the drawer? 


A. No. When the drawer of a check carelessly leaves a space, 
thereby making it possible to raise the amount, the bank is not liable to 
the drawer. The bank is entitled to have the jury pass on the question 
of the depositor’s negligence as giving it a right to charge payment to 
the depositor. Timbel v. Garfield National Bank, 121 App. Div. (N. Y.) 
870, 106 N. Y. Supp. 497. 24 B. L. J. 899, § 669 B. L. J. Digest. 
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STATUTE OF LIMITATIONS ON CERTIFIED CHECK 


Q. When does the statute of limitations begin to run against a cer- 
tified check, so far as the holder’s claim against the bank is concerned? 

A. The statute of limitations does not begin to run until a demand 
for payment has been made. Blades v. Bank, Ky., 56 S. W. Rep. 415. 
37 B. L. J. 750, § 1396 B. L. J. Digest. 





LIMITATION OF ACTION ON CERTIFIED CHECK 


Q. When does the statute of limitations begin to run against a cer- 
tified check, so far as the holder’s claim against the drawer is concerned ? 

A. The statute of limitations begins to run upon the lapse of a rea- 
sonable time for presentment of the check. Wrigley v. Farmers Bank, 
76 Neb. 862. 37 B. L. J. 750, § 1396 B. L. J. Digest. 





AGREEMENT RELEASING BANK FROM LIABILITY IN PAYING 
STOPPED CHECK 


Q. The drawer of a check requested the drawee bank to stop pay- 
ment of the check and, at the request of the bank, signed an agreement 
not to hold the bank liable on account of payment contrary to his re- 
quest if such payment should be made through inadvertence or acci- 
dent. Is the bank protected in paying the stopped check through an 
oversight ? 

A. Yes. It was held that the bank was protected from liability by 
the agreement signed by the drawer. Tremont Trust Co. v. Burack, 
Mass., 126 N. E. Rep. 782. 37 B. L. J. 251; 40 B. L. J. 150. § 1475 
B. L. J. Digest. 





EFFECT OF CERTIFICATION OF CHECK 


Q. What is the effect of certification of a check for the holder? 

A. Certification is equivalent to acceptance. When a bank certifies 
a check for the holder it becomes the absolute debtor of the holder and 
the drawer is released from liability. The bank obligates itself, without 
condition, to hold sufficient funds of the drawer to cover the check 
whenever it is presented for payment. The holder of the check is placed 
on the same footing and has the same rights as a depositor. Bank of 
Bay Biscayne v. Ball, Fla., 128 So. Rep. 491, 47 B. L. J. 626, § 249 
B. L. J. Digest. 





CERTIFICATION OF CHECK AT INSTANCE OF DRAWER 


Q. What is the effect of certification of a check for the drawer? 
A. Where a check is certified at the request of the drawer before 
delivery to the payee, the payee or other holder can enforce it against 


either the bank or the drawer. Florida Power & Light Company v. 
Tomasello, Fla., 1389 So. Rep. 140. 49 B. L. J. 490, § 250 B. L. J. Digest. 
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VERBAL CERTIFICATION OF CHECK 


Q. Is the verbal certification of a check valid? 

A. No. Under § 132 of the Uniform Negotiable Instruments Law 
a certification must be in writing. A statement by a bank over the tele. 
phone that a check is good is not binding upon the bank as a certification, 
even though the holder took the check in reliance on the statement, 
Van Buskirk v. State Bank of Rocky Ford, 35 Colo. 142, 83 Pac. Rep. 
778. 23 B.L. J. 380. Gruber v. Bank of America, 215 N. Y. Supp. 222. 
43 B. L. J. 337. Reo Motor Car Co. v. Western Bank & Trust Co., Ohio, 
194 N. E. Rep. 392. 52 B. L. J. 521, § 255 B. L. J. Digest. 


TELEGRAM EQUIVALENT TO CHECK 


Q. A telegram was sent to a bank by a depositor, directing the bank 
to pay a sum of money to a certain individual. Is the telegram equiva- 
lent to a check on the bank? 


A. Yes. The telegram does not operate as an assignment of the 
money to the person to whom payment is to be made. Nor does it give 
him any right to bring suit against the bank for the money. Where 
such a telegram was sent and the bank paid the money to a person, 
falsely representing himself to be the payee, it was held that such pay- 
ment by the bank did not constitute an acceptance or certification, ren- 
dering the bank liable to the real payee. Southern Trust Company v. 
American Bank of Commerce, Ark., 229 S. W. Rep. 1026. 38 B. L. J. 
459, § 280 B. L. J. Digest. 


AUTHORITY TO FILL IN BLANK SPACE OF NEGOTIABLE 
INSTRUMENT 


Q. May the payee of a note, in which the date of payment is left 
blank, fill in a date and hold the maker liable thereon? 

A. Yes. The filling in of blank spaces is provided for in Section 14 
of the Uniform Negotiable Instruments Law which reads as follows: 
‘‘Where the instrument is wanting in any material particular, the per- 
son in possession thereof has a prima facie authority to complete it by 
filling up the blanks therein. In order, however, that any such instru- 
ment, when completed, may be enforced against any person who became 
a party thereto prior to its completion, it must be filled up strictly in 
accordance with the authority given and within a reasonable time.”’ 
Dinsmore v. Duncan, 57 N. Y. 573; Bank of: Pittsburgh v. Neal, 22 How. 
(U. 8.) 96. 27 B. L. J. 403, § 662 B. L. J. Digest. 


PAYMENT OF CHECK WHERE INDORSEMENT OF PAYEE 
MISSING 


Q. A drawee bank paid certain checks on which the indorsement of 
the payee was missing. Can the drawee bank charge the check against 
the drawer’s account? 

A. No. The drawee may, however, recover the amount from a bank 


by which the checks were presented and collected. City Trust Co. v. 
Botting, 248 N. Y. Supp. 204. 48 B. L. J. 609, § 572 B. L. J. Digest. 





